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Court of Appeals of the District of Columbia. 


No. 3673. 

Tri-State Motor Corporation, a Corporation, et al., Appellants, 

vs. 

Standard Steel Car Company, a Corp. 

* 

a Supreme Court of the District of Columbia. 

At Law. 

No. 65527. 

Standard Steel Car Company, a Corporation, Plaintiff, 

vs. 

Tri-State Motor Corporation, a Corporation, and Fred S. 

Swindell, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 4, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65527. 

Standard Steel Car Company, a Corporation, Plaintiff, 

vs. 

Tri-State Motor Corporation, a Corporation, and Fred S. 

Swindell, Defendants. 

First Count. The plaintiff, Standard Steel Car Company, a cor¬ 
poration, created and existing under the laws of the State of Pennsyl- 

1—3673a 




2 TRI-STATE MOTOR CORP. VS. STANDARD STEEL CAR CO. 

vania, sues the defendants, Tri-State Motor Corporation, a corpora¬ 
tion, created and existing under the laws of the State of Delaware, 
and Fred S. Swindell, for that on, to wit, the 24th day of January, 
1921, by its certain promissory note, duly endorsed by the defend¬ 
ant Fred S. Swindell, and now overdue, said defendant Tri-State 
Motor Corporation promised to pay to itself Seven Thousand Five 
Hundred Dollars ($7,500) on demand at Continental Trust Com¬ 
pany (Washington, D. C.) with interest thereon at the rate of seven 
per centum (7%) per annum, demand, notice, and protest being 
thereby expressly waived by said defendant Fred S. Swindell; and, 
thereafter, and before the maturity of said note, said defendant Tri- 
State Motor Corporation duly endorsed and negotiated said note to 
plaintiff who is now the holder thereof in due course; and on, to 
wit, the 30th day of March, 1921, payment of said note was duly 
demanded, but the said defendants did not, nor did either of them 
nor anyone for them or either of them, pay the same, or any part 
thereof, or any interest thereon. 

Wherefore, plaintiff claims of the defendants the sum of 

2 Seven Thousand Five Hundred Dollars ($7,500) with inter¬ 
est thereon at seven per centum (7%) per annum from the 

24th day of January, 1921, until paid. 

Second Count. The plaintiff, Standard Steel Car Company, a cor¬ 
poration, created and existing under the laws of the State of Penn¬ 
sylvania, sues the defendants, Tri-State Motor Corporation, a corpora¬ 
tion, created and existing under the laws of the State of Delaware, 
and Fred S. Swindell, for that on, to wit, the 16th day of February, 
1921, by its certain promissory note, duly endorsed by the defendant 
Fred S. Swindell, and now overdue, said defendant Tri-State Motor 
Corporation promised to pay to itself Seven Thousand Five Hundred 
Dollars ($7,500) on demand at Continental Trust Company, (Wash¬ 
ington, D. C.) with interest thereon at the rate of seven per centum 
(7%) per annum, demand, notice, and protest being thereby ex¬ 
pressly waived by said defendant Fred S. Swindell; and, thereafter, 
and before the maturity of said note, said defendant Tri-State Motor 
Corporation duly endorsed and negotiated said note to plaintiff who 
is now the holder thereof in due course; and on, to wit, the 30th 
day of March, 1921, payment of said note was duly demanded, but 
the said defendants did not, nor did either of them nor anyone for 
them or either of them, pay the same, or any part thereof, or any 
interest thereon. 

Wherefore, plaintiff claims of the defendants the sum of Seven 
Thousand Five Hundred Dollars ($7,500) with interest thereon at 
seven per centum (7%) per annum from the 16th day of February, 
1921, until paid. 

Third Count. And the plaintiff, Standard Steel Car Company, a 
corporation, sues the defendants Tri-State Motor Corporation and 
Fred S. Swindell, for other money payable by the defendants 

3 to the plaintiff for goods sold and delivered by the plaintiff 
to the defendants; and for work done and materials pro¬ 
vided by the plaintiff for the defendants at their request; and for 
money lent by the plaintiff to the defendants; and for money paid 
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bv the plaintiff for the defendants at their request; and for money 
received by the defendants for the use of the plaintiff; and for money 
found to be due from the defendants to the plaintiff on accounts 
stated between them. And the plaintiff claims of the defendants 
the sum of Fifteen Thousand Dollars ($15,000) with interest upon 
Seven Thousand Five Hundred ($7,500) Dollars at seven per centum 
(7%) per annum from the 24th day of January, 1921, and upon 
Seven Thousand Five Hundred ($7,500) Dollars at seven per centum 
(7%) per annum from the 16th day of February, 1921, until paid 
according to the particulars of demand hereto annexed. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 


KING & KING, 

Of Counsel. 


Particulars of Demand. 

******* 

Jan. 24, 1921. $7,500.00. 

On demand [after date]* we promise to pay to the order of Tri- 
State Motor Corp. Seventy-five hundred dollars in United States gold 
coin or its equivalent negotiable and payable at Continental Trust 
Company for value received, having deposited as collateral security, 
for the payment of this and any other liability of the makers and 
endorsers, to the holder hereof, now due, or to become due, or that 
may hereafter be contracted, whether said liability be absolute or 
contingent, the following property, which undersigned has a right 
to pledge, with authority to use, transfer or hypothecate said col- 
laterals viz * 

4 Policies numbered 365186, 365187 and 365188 on the life 

of Fred S. Swindell issued by National Life Insurance Co. 
and 300 shares of the capital stock of Tri-State Motor Corp., and do 
agree, on demand of the holder of this note (which w T as filled up 
before being signed or endorsed), to deposit with said holder such 
additional security as holder may from time to time require, and in 
default thereof this note and all other obligations and liabilities of 
undersigned to holder hereof may, at the option of its holder, be 
deemed instantly due and payable as though it had actually ma¬ 
tured, and upon default of payment at maturity, whether such matur¬ 
ity occur by reason of expiration of time or default in depositing ad¬ 
ditional security as above agreed, insolvency, bankruptcy or failure 
in business, undersigned doth hereby authorize and empower the 
said holder, for the purpose of liquidation of this note, and all other 
obligations and liabilities of undersigned to holder hereof, and of all 
interest and costs thereon, to sell, transfer, and deliver the whole or 
any part of such security, or any addition thereto, or substitute there¬ 
for, without any previous demand, advertisement or notice either at 


[♦Words enclosed in brackets erased in copy.] 
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broker’s board or public or private sale, at any time or times there¬ 
after with the right on the part of the said holder to become the 
purchaser and absolute owner thereof, free of all trusts and claims. 
And undersigned further agrees that the securities hereby pledged, 
together with any that may be pledged hereafter, as aforesaid, shall 
be applicable in like manner to secure the payment of any past or 
of any future obligations of the undersigned held by the said holder, 
and all such securities in hands of holder, whether pledged or left 
with holder for collection or safe keeping, shall stand as one general 
continuing collateral security for the whole of said obligations so 
that the deficiency on any one shall be made good from the collaterals 
for the rest, and undersigned hereby agrees to remain responsible for 
any deficiency in payment, waiving any benefit, exemption or 
privilege under any law now or hereafter to be in force. 

And the undersigned further agrees that should any litigation 
ensue to holder with respect to the collection of the said note or the 
holding or sale of the said collateral security or any part thereof, the 
said holder shall be paid such reasonable expenses and Counsel fees 
as it shall have paid to its attorney for the conduct of such litigation, 
which sum shall be also secured by said collateral security, and be 
payable on demand of holder, in default of which payment said 
collateral security may be sold as is hereinbefore provided ; and un¬ 
dersigned hereby promises to pay to said holder or holders, any de¬ 
ficiency, resulting from the inadequacy of said collateral security in 
this respect. 

The undersigned hereby authorizes and empowers the holder of 
this note at option of holder, to at any time appropriate and apply 
to payment of this note, or any other direct or contingent obligations 
or liabilities of undersigned whether now existing or hereafter arising, 
any and all moneys, now or hereafter, in hands of said holder, on 
deposit or otherwise to credit of, or belonging to undersigned, whether 
the said obligations and liabilities are due or not due. 


Interest at rate of 7% per annum. 


Washington, D. C. 


TRI-STATE MOTOR CORPN., 

Automobiles, 


By IRVIN FRANK, 

Sec’y. 


5 Endorsement: We, the undersigned endorsers, hereby 

assent to provisions of the within contract, the substitution of 
collateral and waive demand, notice, and protest of this note. Tri- 
State Motor Corpn., Automobiles, By Irvin Frank, Washington, D. 
C., Secy. Continental Trust Co. All prior Endorsements Mar. 8, 
1921. Guaranteed. Washington, D. C. Pay to The Continental 
Trust Company or order For Collection Account of Standard Steel 
Car Co. By Wm. A. Morrow, Asst. Secy. Without recourse. 
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February 16, 1921. $7,500.00. 

On demand [after date]* we promise to pay to the order of Tri- 
State Motor Corporation Seventy-five Hundred 00/100 Dollars in 
United States gold coin or its equivalent negotiable and payable at 
Continantal Trust Company, Washington, D. C., for value received, 
having deposited as collateral security, for the payment of this and 
any other liability of the makers and endorsers, to the holder hereof, 
now due, or to become due, or that may hereafter be contracted, 
whether said liability be absolute or contingent, the following prop¬ 
erty, which undersigned has a right to pledge, with authority to use, 
transfer or hypothecate said collaterals, viz: 

The same collateral attached to note dated January 24, 1921, 
payable to order of Tri-State Motor Corp. on demand, in the amount 
of Seventy-five Hundred Dollars ($7,500.00), interest at rate of 7% 
per annum, and signed by Tri-State Motor Corporation. 

and do agree, on demand of the holder of this note (which was 
filled up before being signed or endorsed), to deposit with said holder 
such additional security as holder may from time to time require, 
and in default thereof this note and all other obligations and liabili¬ 
ties of undersigned to holder hereof may, at the option of its holder, 
be deemed instantly due and payable as though it had actually 
matured, and upon default of payment at maturity, whether such 
maturity occur by reason of expiration of time or default in 
6 depositing additional security as above agreed, insolvency, 
bankruptcy or failure in business, undersigned doth hereby 
authorize and empower the said holder, for the purpose of liquida¬ 
tion of this note, and all other obligations and liabilities of under¬ 
signed to holder hereof, and of all interest and costs thereon, to sell, 
transfer and deliver the whole or any part of such security, or any 
addition thereto, or substitute therefor, without any previous de¬ 
mand, advertisement or notice either at broker’s board or public or 
private sale, at any time or times thereafter with the right on the 
part of the said holder to become the purchaser and absolute owner 
thereof, free of all trusts and claims. And undersigned further 
agrees that the securities hereby pledged, together with any that 
may be pledged hereafter, as aforesaid, shall be applicable in like 
manner to secure the payment of any past or of any future obliga¬ 
tions of the undersigned held by the said holder, and all such securi¬ 
ties in hands of holder, whether pledged or left with holder for col¬ 
lection or safe keeping, shall stand as one general continuing col¬ 
lateral security for the whole of said obligations so that the deficiency 
on any one shall be made good from the collaterals for the rest, 
and undersigned hereby agrees to remain responsible for any de¬ 
ficiency in payment, waiving any benefit, exemption or privilege 
under any law now or hereafter to be in force. 


[♦Words enclosed in brackets erased in copy.] 
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And the undersigned further agrees that should any litigation 
ensue to holder with respect to the collection of the said note or the 
holding or sale of the said collateral security or any part thereof, 
the said holder shall be paid such reasonable expenses and Counsel 
fees as it shall have paid to its attorney for the conduct of such 
litigation, which sum shall also be secured by said collateral security, 
and be payable on demand of holder, in default of which payment 
said collateral security may be sold as is hereinbefore provided; 
and undersigned hereby promises to pay to said holder or holders, 
any deficiency, resulting from the inadequacy of said collateral se¬ 
curity in this respect. 

The undersigned hereby authorizes and empowers the holder of 
this note at option of holder, to at any time appropriate and apply 
to payment of this note, or any other direct or contingent obliga¬ 
tions or liabilities of undersigned, whether now existing or here¬ 
after arising, any and all moneys, now or hereafter, in hands of said 
holder, on deposit or otherwise to credit of, or belonging to under¬ 
signed, whether the said obligations and liabilities are due or not 
due. 

Interest at rate of 7% per annum. 

TRI-STATE MOTOR CORPORATION, 
By IRVIN FRANK, 

Secy. 

Endorsements: We, the undersigned endorsers, hereby assent to 
provisions of the within contract, the substitution of collateral and 
waive demand, notice, and protest of the note. Fred S. 

7 Swindell. Tri-State Motor Corporation, by Fred S. Swindell, 
Prest. Pay to The Continentai Trust Company or order for 

Collection Account of Standard Steel Car Co. By Wm. A. Morrow, 
Asst. Secy. Continental Trust Co. Without Recourse. All prior 
endorsements Mar. 8 1921. Guaranteed. Washington, D. C. 
Stamps attached. 

Affidavit of Plaintiff. 

******* 
District of Columbia, ss: 

George M. Shaw, being first duly sworn, on oath declares and says, 
that he is the Washington (D. C.) representative of the Standard 
Steel Car Company, a corporation created and existing under the 
laws of the State of Pennsylvania, named as plaintiff in the declara¬ 
tion filed herewith in said court; that he is duly authorized to make 
this affidavit on behalf of said plaintiff; that the plaintiff expects to 
prove the facts hereinafter stated, and such facts are true to the best 
of affiant’s knowledge, information and belief. 

On or about the 24th day of January, 1921, the defendant, Tri- 
State Motor Corporation, a corporation created and existing under 
the laws of the State of Delaware, by its promissory note, 

8 duly endorsed by the defendant Fred S. Swindell, promised 
to pay to itself Seven Thousand Five Hundred Dollars 
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($7,500) on demand at Continental Trust Company, (Washing¬ 
ton, D. C.) with interest thereon at seven per centum (7%) per an¬ 
num ; and, on the 16th day of Femruarv, 1921, said defendant, Tri- 
State Motor Corporation by another promissory note, duly endorsed 
by the defendant Fred S. Swindell, promised to pay to itself Seven 
Thousand Five Hundred Dollars ($7,500) on demand at Conti¬ 
nental Trust Company, (Washington, D. C.) with interest thereon 
at seven per centum (7%) per annum; that demand, notice and 
protest were expressly waived by the endorser upon said notes, the 
said Fred S. Swindell; that on or about the 24th day of January, 
1921, and the 16th day of February, 1921, respectively, said notes 
were duly endorsed by the defendant Tri-State Motor Corporation 
and negotiated by it to plaintiff for valuable considerations, namely 
the loans to said defendant Tri-State Motor Corporation by plain¬ 
tiff of the full amount of each of said notes; that plaintiff is now 
and ever since the negotiation of said notes to it as aforesaid has 
been the holder thereof; that on or about the 30th day of March, 
1921, payment of said notes was duly demanded at said Continental 
Trust Company, but payment was refused, and no part of said notes 
or either of them, or the interest due thereon, or any part thereof, 
has been paid. 

Affiant further says that said plaintiff has a just right to recover 
against the said defendants what it claims in the declaration filed 
as aforesaid, viz: the sum of Fifteen Thousand Dollars ($15,000) 
with interest upon Seven Thousand Five Hundred ($7,500) 
9 Dollars thereof at seven per centum (7%) per annum from 
the 24th day of January, 1921, and upon Seven Thousand 
Five Hundred Dollars ($7,500) thereof at the same rate from 
the 16th day of February, 1921, exclusive of all set-offs and just 
grounds of defense, as per bill of particulars with said declaration 
filed. The defendant Tri-State Motor Corporation is a non-resident 
of the District of Columbia. 

GEORGE M. SHAW. 


Subscribed and sworn to before me this 4th day of April, A. D. 
1921. 


[seal.] 


F. A. COLFORD, 

Notary Public. 


10 58187. 

The President of the United States to the Defendants, Greeting: 

You are hereby Summoned to appear in this Court on or before 
the twentieth day, exclusive of Sundays and legal holidays, after the 
day of service of this Writ upon you, to answer the Plaintiff’s Suit, 
and show why he should not have judgment against you for the 
cause of action stated in his declaration; and in case of your failure 
so to appear and answer, judgment will be given against you by 
default. 
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Witness, the Honorable Walter I. McCoy, Chief Justice of said 
Court, the 4" day of April, A. D. 1921. 

[seal.] MORGAN H. BEACH, 

Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

CLEPHANE & LATIMER, 

A ttorney-. 

11 [Endorsed:] No. 65527. At Law. Summons. Issued 
Apr. 4", 1921. Served copies of the declaration, affidavit, 

and this summons, on the Defendant, Tri-State Motor Co. bv Fred 
S. Swindell, Pres., Personally, and Fred S. Swindell, Personally, the 
4th day of April, 1921. Maurice Splain, Marshal. K. 

12 Filed Apr. 4, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 65527. 


Know all men by these Presents, That we, Standard Steel Car 
Company, as principal, and American Surety Company of New 
York, as surety, are held and firmly bound unto the above-named 
Tri-State Motor Corporation in the full sum of Thirty one thousand 
($31,000.00) dollars, to be paid to the said Tri-State Motor Corpora¬ 
tion, its successors, or assigns. To which payment, well and truly 
to be made, we bind ourselves, and each of us, jointly and severally, 
and our and each of our successors, and assigns, firmly by these 
presents. Sealed with our seals, and dated this 4th day of April, 
in the year of our Lord one thousand nine hundred and twenty-one. 

Whereas, The above-named Standard Steel Car Company, a cor¬ 
poration, has sued out a writ of Attachment against the lands and 
tenements, goods, chattels, and credits of the said defendant found 
in the District of Columbia. 

Now, therefore, the condition of this Obligation is such, That if 
the above-named Standard Steel Car Company shall make good to 
the said defendant all costs and damages which it may sustain by 
reason of the wrongful suing out of said Attachment, then this obli¬ 
gation shall be void; otherwise the same shall be and remain in full 
force and virtue. 

Sealed and delivered in the presence of— 

STANDARD STEEL CAR CO., [seal.] 

By GEORGE M. SHAW, Agent. 

AMERICAN SURETY COMPANY OF 
NEW YORK, [seal.] 

By PAUL N. CHERRY, [seal.] 

Resident Vice President. 


A ffpot • 

T. BAILEY BREWER, 

Resident Asst. Secty. [seal.] 
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Approved the 4th day of April, 1921. 

MORGAN H. BEACH, 

Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 


At Law. No. —. Bond in Attachment. 

13 Filed Apr. 5, 1921. 

Supreme Court of the District of Columbia. 

Notice. 

To William G. Carter, Golden & Co., Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do, judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim with interest and costs 
of suit. CLEPHANE & LATIMER, 

GILBERT L. HALL, 

Attorney - for Plaintiff. 


Interrogatories. 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such sendee 
and the filing of your answer to this interrogatory, indebted to the 
defendant? If so, how, and in what amount? Answer. No. 

2d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such sendee 
and the filing of your answer to this interrogatory, any goods, chat¬ 
tels, or credits of the defendant in your possession or charge? If so, 
what? Answer. No. 

WILLIAM G. CARTER. 

Subscribed and sworn to before me this 5th day of April, A. D. 
1921. 

[seal.] JOHN H. SHREVE. 

[Endorsed:] Interrogatories in attachment, to be answered by 
garnishee. 

14 Filed Apr. 6, 1921. 

Supreme Court of the District of Columbia. 

Notice. 

To A. T. McDonald, Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after sendee hereof. And should you neglect 
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or refuse so to do, judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim, with interest and costs 
of suit. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorney- for Plaintiff. 


Interrogatories. 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
defendant? If so, how, and in what amount? Answer. Yes. For 
10 notes of $286.00 each. 

First note due Apl. 5, 1921. Payment ready but withheld pend¬ 
ing decision or order of the court. 

2d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer to this interrogatory, any goods, chat¬ 
tels, or credits of the defendant in your possession or charge? If so, 
what? Answer. Standard Eight Automobile (1921) for which 
above notes were given as balance of payment. 

3d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer hereto, any notes, bills of exchange or 
drafts belonging to the defendant, or of which it is entitled to the 
proceeds either in whole or in part. 3. No. Defendant has my 
notes as above with an understanding that I am to be rebated such 
amount as not needed in insuring or financing proposition. 

a. t. McDonald. 

Subscribed and sworn to before me this 5th dav of April, A. D. 
1921. 

[seal.] C. D. RATCLIFFE, 

Notary Public. 


[Endorsed:] Interrogatories in attachment, to be answered by 
garnishee. 

15 Filed Apr. 6, 1921. 

Supreme Court of the District of Columbia. 

Notice. 

To Joseph T. Sherier, Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do, judgment may be entered against you for an 
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amount sufficient to pay the plaintiff’s claim, with interest and costs 
of suit. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorney- for Plaintiff. 


Interrogatories. 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
defendant? If so, how and in what amount? Answer. Yes $43.13 
on open acet. and note for $200 due April 18, 1921. 

2d. Had you, at the time of the sendee of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer to this interrogatory, any goods, chat¬ 
tels, or credits of the defendant in your possession or charge? If so, 
what? Answer. No. 

3d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer hereto, any notes, bills of exchange or 
drafts belonging to the defendant, or of which it is entitled to the 
proceeds either in whole or in part? No. 

JOSEPH T. SHERIER, 


Subscribed and sworn to before me this 6th day of April, A. D. 
1921. 


MORGAN H. BEACH, 

Cleric 

ALF. G. BUHRMAN, 

. Asst. Clk. 


[Endorsed:] Interrogatories in attachment, to be answered by 
garnishee. 

16 Filed Apr. 8, 1921. 

Supreme Court of the District of Columbia. 

Notice. 


To Commercial National Bank, Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do, judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim, with interest and 
costs of suit. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorney- for Plaintiff. 
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Interrogatories. 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
defendant? If so, how, and in what amount? Answer. Balance 
$60.09. 

2d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer to this interrogatory, any goods, chat¬ 
tels, or credits of the defendant in your possession or charge? If so, 
wdiat? Answer. Bal. $60.09. Safe deposit box contents unknown. 

3d. Had you, at the time of the service of the writ of attach¬ 
ment, served herewith, or have you had, between the time of such 
service and the filing of your answer hereto, any notes, bills of ex¬ 
change or drafts belonging to the defendant, or of which it is en¬ 
titled to the proceeds either in whole or in part? No. 

THE COMMERCIAL NATIONAL BANK, 
WASHINGTON, D. C. 

JAMES A. CAHILL. 

Subscribed and sworn to before me this 5th day of Apl. A. D. 
192 0. 

[seal.] ALEXANDER R. VARELA, 

Notary Public, D. C. 

[Endorsed:] Interrogatories in attachment to be answered by 
garnishee. 

17 Filed Apr. 13, 1921. 

Supreme Court of the District of Columbia. 

Notice. 

To Continental Trust Company, Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do, judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim, with interest and 
costs of suit. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorney - for Plaintiff. 

Interrogatories. 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
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defendant? If so, how and in what amount? Answer. Bank bal¬ 
ance of $23.69 which has been applied on note of $1,600.00 due us, 
drawn by them. 

2d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer to this interrogatory, any goods, 
chattels, or credits of the defendant in your possession or charge? 
If so, what? Answer. No. 

3d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer hereto, any notes, bills of exchange or 
drafts belonging to the defendant, or of which it is entitled to the 
proceeds either in whole or in part? No. 

CONTINENTAL TRUST CO., 
By E. L. NORRIS, 

Treas. 


Subscribed and sworn to before me this 12th day of April, A. D. 
1921. 

[seal.] HUGH W. BARR. 

[Endorsed:] Interrogatories in attachment to be answered by 
garnishee. 

18 In the Supreme Court of the District of Columbia. 

The President of the United States to the Marshal for said District, 

Greeting: 

You are hereby commanded to attach, seize, and take into your 
custody the defendant’- lands and tenements, property, and credits 
which shall be found in this District, to the value of $15,000.00, 
being the amount of the plaintiff’- demand against the defendant, as 
shown by its affidavit, duly supported and filed, and claimed in the 
declaration; and the further sum of $50.00, for the costs and 
charges which may accrue in the premises; and the same, so at¬ 
tached, safely keep, subject to the orders of the Court, unless the 
defendant or the person in whose possession the property is attached, 
deliver to you, to be filed herewith, his undertaking, with sufficient 
surety or sureties, to abide by and perform the judgment of the 
Court in relation to said property. And should you attach the de¬ 
fendant’- property or credits in the possession of any other person or 
persons than the defendant you shall notify such person or persons 
of such seizure by virtue of this Writ of Attachment, and serve a 
notice upon him or them, as well as on said defendant, to appear 
in said court on or before the twentieth day, exclusive of Sundays 
and legal holidays, occurring after the service of said notice, to 
show cause, if any there be, why the property or credits so attached 
should not be condemned and execution thereof had. 
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Witness, The Honorable Walter I. McCoy, Chief Justice of said 
Court, the 5 dav of April, A. D. 1921. 

[seal.] ^ MORGAN H. BEACH, 

d&T fi 

ByCHAS. B. COFLIN, 

Assistant Clerk. 


Notice. 

April 5th, 1921. 

To Continental Trust Co., Commercial National Bank, A. T. 
McDonald, Joseph T. Sherier, Defendant, Garnishee-: 

You are hereby notified to appear in the Supreme Court of the 
District of Columbia on or before the twentieth day, exclusive of 
Sundays and legal holidays, after service hereof, and show cause, 
if any there be, why the property, credits, of the said defendant, 
seized by virtue of the foregoing Writ of Attachment in the hands 
of Continental Trust Co., Commercial National Bank, A. T. Mc¬ 
Donald, Joseph T. Sherier, Garnishee- (of which seizure the said 
garnishee- is hereby notified), should not be condemned and execu¬ 
tion thereof had. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 

19 Marshal’s Return. 

* * * * * * * 

Attached credits, property of the defendant in the hands of Con¬ 
tinental Trust Co. by W. J. Win efee Secty. Commercial Nat. Bank 
by Jas. A. Cahill, Vice Pres., A. T. McDonald and Jos. T. Sherier, 
each personally, garnishees, and served said garnishees with copies 
of this Writ, Rule of Court, Interrogatories, and the Notices Pre¬ 
scribed by Sections 446 and 456 of the Code. 

April 5th, 1921. 

Defendant-. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 

20 Memoranda. 

April 4 and 5, 1921.—Return of U. S. Marshal, attached credits 
property of defendant in the hands of A. T. McDonald, Joseph T. 
Sherier, The Continental Trust Company by M. J. Winfree, Secre¬ 
tary; and the Commercial National Bank by service on James A. 
Cahill, Vice President, garnishees, and served said garnishees and 
defendants with copies of writ, rule of Court, Interrogatories and 
the notices prescribed by sections 446 and 456 of the Code. 

April 4, 1921.—( April 6-8-11-19, 1921.) Marshal’s return show¬ 
ing that $140.56 in cash seized. 
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Marshal’s return and schedules, showing seizure by him under 
writ of attachment and garnishment of following property of de¬ 
fendant, appraised under and in accordance with the Code, as fol¬ 
lows: 


Automobiles, furniture and machinery. $6,676.50 

Parts and accessories. 4,064.66 

Miscellaneous. 660.76 


$11,491.92 

Real Estate, lot No. 1 in Reginald Fendall Trustees’ 
subdivision of lots in Square 242 as per plat recorded in 
Liber H. D. C. page 18 of records of the Office of the 
Surveyor, of the District of Columbia, appraised at... .$45,000.00 

As per inventory.$56,491.92 

21 Pleas of Defendant Tri-State Motor Corporation. 

Filed April 27, 1921. 

******* 

1. For plea to the declaration, and each and every count thereof, 
the defendant Tri-State Motor Corporation says: that it did not 
undertake and promise in manner and form as therein set forth. 

2. For a further plea to the said declaration, and each and every 
count thereof, the defendant Tri-State Motor Corporation says that 
the plaintiff, Standard Steel Car Company, at the commencement 
of this action, was, and still is, indebted to the defendant Tri-State 
Motor Corporation in the sum of $120,050.30, for that, to wit, 
November 18, 1919, the plaintiff and this defendant entered into a 
certain contract, whereby this defendant was appointed as the exclu¬ 
sive distributor of certain automobiles manufactured by the plaintiff, 
and known as the Standard Eight cars, for the term of five years 
from the date last aforesaid; and for that, by the said contract, the 
plaintiff allocated to this defendant, as such exclusive distributor, the 
territory comprising the District of Columbia, State of Virginia, and 
Eastern and Middle Tennessee; and for that, by the said contract, 
the plaintiff was to supply this defendant certain Standard Eight 
cars, listed at $3,400 for open models, and $4,500 for closed models, 
at a discount of 35 per cent from the listed prices, the average price 
being $3,950; and for that, during the term of the said contract, the 
plaintiff was obligated to deliver to this defendant, to wit, 420 Stand¬ 
ard Eight cars, the gross profits on which would have reasonably 
and proximately amounted to, to wit, $580,650; and for that, this 

defendant promptly proceeded with the performance of the 

22 said contract, and advertised the said cars at a cost of $100.30; 

and for that, under the said contract, this defendant deposited 

with the plaintiff the sum of $100 as security to the plaintiff; and 
for that, under the said contract, this defendant deposited with the 
plaintiff, as security to the plaintiff, the further sum of $1,000; and 
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for that, this defendant paid the freight and handling charges on 
certain consigned cars, in the sum of $700; and for that, the plain¬ 
tiff substituted one blue Speedster and one red Touring cars in lieu 
of one red Touring car, the excess in value of which was $2,500, 
which amount this defendant lost and the plaintiff gained; and for 
that, in the performance of the said contract, this defendant em¬ 
ployed retail salesmen in the territory aforesaid for the purpose of 
securing dealers, and allocating territory to such dealers, and mak¬ 
ing sales and stimulating the automobile-buying public to purchase 
Standard Eight cars, fitting out a service station to do mechanical 
work for the owners of Standard Eight automobiles, purchasing and 
stocking a large quantity of spare parts, and installing machinery 
for repair work on said cars; and for that, in the performance of the 
said contract, this defendant also purchased premises Number 1337 
Fourteenth Street, Northwest, Washington, D. C., at a cost of $55,000, 
for the purpose of using the same as a sales and display room, and 
service.station and shop, for handling the said Standard Eight cars; 
and for that, in its performance of the said contract, this defendant 
spent large sums of money for traveling expenses of its representa¬ 
tives, and for acquainting the public with the said Standard Eight 
cars, the same being then but little known in the said terri- 
23 tory allocated to this defendant; and for that, in its perform¬ 
ance of the said contract, this defendant would have paid 
for operating expenses, salaries, and commissions of salesmen, in¬ 
terest, and other overhead charges, the sum of, to wit, $465,000; and 
for that, to wit, March 28, 1921, the plaintiff wrongfully repudi¬ 
ated and terminated its contract, and so notified this defendant in 
writing, and thereafter refused to recognize the said contract, or to 
consider itself bound thereby; and for that, in further repudiation 
and termination of the said contract, to wit, April 4. 1921, the plain¬ 
tiff brought this action and wrongfully caused a mesne attachment 
to be issued against the property of this defendant, under which 
writ all of the property of this defendant, possessed and used by it 
in its said business in performing the said contract, was seized and 
taken into custody by the United States Marshal for the District of 
Columbia, who removed the same from the said premises of this 
defendant, and retains the said property in his possession; and for 
that, by reason of the matters and things hereinbefore set forth, the 
plaintiff has wrongfully violated and breached its said contract with 
this defendant; and for that, the said contract, except for the plain¬ 
tiff’s aforesaid breach thereof, would have reasonably and proxi- 
matelv resulted in a net profit of, to wit, $115,650 to this defendant; 
and for that, by reason of the premises, the plaintiff is indebted to 
this defendant in the full sum of $120,050.30, as hereinbefore set 
forth, and as appears by the particulars of the said indebtedness 
hereunto annexed; and this defendant is willing that the same may 
be set off against the plaintiff’s demand. 

LEVI H. DAVID, 

Attorney for Defendant. 
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24 Particulars of Indebtedness. 


* * • * * * * * 

Advertising . $100.30 

Deposit as Security . 100.00 

Deposit as Security . 1,000.00 

Freight and Handling Charges. 700.00 

Excess in substitution of cars. 2,500.00 

Net Profits Lost. 115,650.00 


Total . 120,050.30 


Affidavit . 

ate * * * * * * 

District of Columbia, To wit: 

Fred S. Swindell, being first duly sworn, deposes and says that 
he is the President of the defendant Tri-State Motor Corporation, 
and that as such officer he has personal knowledge of the facts 
set forth in the foregoing plea of set-off, which plea is hereby made 
a part of this affidavit as fully to all intents and purposes as if the 
facts therein stated were repeated at length herein; that the facts 
stated in the said plea of set-off are true and correct; that the de¬ 
fendant Tri-State Motor Corporation has a just right to recover 
against the plaintiff what it claims in the said plea of set-off, to wit, 
the sum of $120,050.30, with interest from March 28, 1921 until 
paid, exclusive of all set-offs, and just grounds of defense, except 
the demands of the plaintiff, according to the particulars of indebt¬ 
edness annexed to the said plea of set-off. 

FRED S. SWINDELL. 

25 Subscribed and sworn to before me this 27th day of April, 

1921. 

[seal.] BERNARD C. COMBS, 

Notary Public, D. C. 

Pleas of Defendant Swindell. 

Filed April 27, 1921. 

******* 

1. For pleas to the declaration, and to each and every count 
thereof, the defendant, Fred S. Swindell, says that he did not under¬ 
take and promise in manner and form as therein alleged. 

2. For a further plea to the said declaration, and each and every 

count thereof, this defendant says that he hereby adopts the plea 
of set-off filed by his co-defendant, Tri-State Motor Corporation, 
as fully to all intents and purposes as if the same were herein re¬ 
peated at length. LEVI, H. DAVID, 

Attorney for Defendant. 
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Affidavit. 

******* 

District of Columbia, To wit: 

Fred S. Swindell, being first duly sworn, deposes and says that 
he is one of the defendants in this action; tha-t he has personal 
knowledge of the facts set forth in the foregoing plea of set-off 
filed by his co-defendant, and adopted by him; that the facts stated 
in the said plea are true; that the plaintiff is indebted to his co¬ 
defendant in the sum of $120,050.30 by reason of the mat- 

26 ters and things set forth in the said plea, exclusive of all 
set-offs and just grounds of defense, except the demands of 

the plaintiff; and that affiant is entitled to the benefit and advantage 
of the said plea of set-off as a defense to the plaintiff's claim against 
him. 

FRED S. SWINDELL. 

Subscribed and sworn to before me this 27th of April, 1921. 
[seal.] BERNARD C. COMBS, 

Notary Public, D. C. 

Motion to Quash Writs of Attachment. 

Filed April 27, 1921. 

******* 

Now come the defendants, by their attorney, and move the Court 
to quash the writs of attachment issued in this cause on the fol¬ 
lowing ground: 

Because prior to or at the time of the issuing of the writs of 
attachment herein, on April 4, 1921, as showrn by the record and 
proceedings in this cause, the plaintiff failed to give, or cause to be 
given, and file herein a bond in the form of an undertaking, under 
seal, in a maximum amount fixed by the Court, conditioned as re¬ 
quired by law, with surety or sureties therein submitting themselves 
to the jurisdiction of the Court and undertaking for themselves 
and each of them, their and each of their heirs, executors, admin¬ 
istrators, successors and assigns to abide by and perform the judg¬ 
ment or decree of the Court in the premises, and further agreeing 
that, upon default by the principal in any of the conditions thereof, 
the damages may be ascertained in such manner as the 

27 Court shall direct, as is provided by section 479a of the 
Code of Law of the District of Columbia, as amended by 

Act of Congress (Public No. 181—66th Congress, H. R. 6025), 
approved April 19, 1920, which said amendment, by its terms, 
became effective thirty days from the date of said approval, namely, 
May 20, 1920. 

LEVI H. DAVID, 

Attorney for Defendants . 
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Messrs. Clephane & Latimer, 

Attorneys for Plaintiff: 

Please take notice that the foregoing motion will be called to the 
attention of the Court for hearing on Friday, May 6, 1921, at ten 
o’clock A. M., or as soon thereafter as counsel may be heard. 

LEVI H. DAVID, 
Attorney for Defendants. 

Replication to Pleas of Defendant Tri-State Motor Corporation. 

Filed April 30, 1921. 

******* 

1. The plaintiff joins issue upon the first plea of the defendant 
Tri-State Motor Corporation. 

2. For replication to the second pleai of defendant Tri-State 
Motor Corporation, plaintiff* says that it is not indebted to the de¬ 
fendant as in said plea alleged. 

3. And for further replication to the second plea of defendant 
Tri-State Motor Corporation, plaintiff says that it did not undertake 
and promise in manner and form as therein alleged. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 

28 Replication to Pleas of Defendant Fred S. Swindell. 

Filed April 30, 1921. 

******* 

1. The plaintiff joins issue upon the first plea of the defendant 
Fred S. Swindell. 

2. For replication to the second plea of defendant Fred S. Swin¬ 
dell, plaintiff says that it is not indebted to the defendant as in said 
plea alleged. 

3. And for further replication to the second plea of defendant 
Fred S. Swindell, plaintiff says that it did not undertake and 
promise in manner and form as therein alleged. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 

Joinder in Issue by Defendant Tri-State Motor Corporation. 

Filed May 6, 1921. 

******* 

The Defendant Tri-State Motor Corporation hereby joins issue 
upon the replication of the plaintiff to the second plea of said defend¬ 
ant Tri-State Motor Corporation. 
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The Defendant Tri-State Motor Corporation hereby joins issue 
upon the further replication of the plaintiff to the second plea of the 
plaintiff. 

LEVI H. DAVID, 

Attorney for Defendant Tri-State Motor Corporation. 


29 Joinder in Issue by Defendant Fred S. Swindell. 

Filed May 6, 1921. 

* * * * * * * 

The defendant Fred S. Swindell hereby joins issue upon the rep¬ 
lication of the plaintiff to the second plea of said defendant Fred 
S. Swindell. 

The said defendant Fred S. Swindell hereby joins issue upon 
the further replication of the plaintiff' to the second plea of said 
defendant Fred S. Swindell. 

LEVI H. DAVID, 

Attorney for Defendant Fred S. Swindell. 


Supreme Court of the District of Columbia. 

Friday, May 6th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Upon consideration of the motion of defendants filed herein 
April 27th 1921, to quash the writs of attachment issued in this 
cause, it is ordered that said motion be, and the same is hereby 
overruled. 

To the action of the court in overruling said motion, attorney re¬ 
quests that an exception be noted, which is hereby done. 


Motion to Fix Maximum Amount of Undertaking. 

Filed May 17, 1921. 

******* 

Comes now T the plaintiff, Standard Steel Car Company, by its 
attorneys Clephane and Latimer and Gilbert L. Hall, and 
30 moves the Court to fix the maximum amount of the bond in 
the form of an undertaking to be executed by said plaintiff, 
with American Surety Company of New York as surety, conditioned 
to make good to the defendant, Tri-State Motor Corporation, all 
costs and damages which said defendant may sustain by reason of the 
wrongful suing out of the attachments heretofore issued herein, and 
for leave to file the same, after due approval thereof by the Court. 
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The plaintiff offers to enter into the undertaking aforesaid, with 
surety as aforesaid, in order that the rights of the parties hereto may 
be protected in the event that the Court of Appeals should hereafter 
hold that the bond in attachment heretofore approved and filed 
herein, should have been in the form prescribed by Section 479a of 
the Code of Law of the District of Columbia, instead of in ac¬ 
cordance with the provisions of Section 445 thereof. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 

Notice of Hearing. 


Levi H. David, Esq., 

Attorney for Defendants, 

McLachlen Bldg.: 

Please take notice that the above motion will be for hearing on 
Friday, the 20th day of May, A. D. 1921, at ten o’clock, A. M. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 

31 Order Allowing Special Appeal. 

Filed May 25, 1921. 

******* 

On consideration of the petition for the allowance of a special ap¬ 
peal in the above entitled cause from the order of the Supreme 
Court of the District of Columbia entered therein on the sixth day 
of May 1921, it is by the Court this day ordered that said petition 
be and the same is hereby granted. 

Per Mr. Chief Justice SMYTH, 

Mav 24, 1921. 

A true Copy. 

TTcst * 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals of the 
District of Columbia. 

Assignment of Errors. 

Filed May 26, 1921. 

******* 

The defendants Tri-State Motor Corporation and Fred S. Swindell, 
appellants, assign the following errors: 

The Supreme Court of the District of Columbia, erred as follows: 
1. In entering order dated May 6, 1921, overruling motion of de- 
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fendants filed April 27, 1921, to quash the writs of attachments 
issued in this cause. 

2. In not granting defendants’ said motion to quash. 

3. In deciding that the bond, given by the plaintiff herein at the 
time of the issuing of the writs of attachments, with security ap¬ 
proved by the clerk, in twice the amount of plaintiff’s claim, 

32 conditioned to make good to the defendant corporation all 
costs and damages which it may sustain by reason of the 

wrongful suing out of the attachments, as is provided by section 445 
of the Code of Law of the District of Columbia, was proper. 

4. In not deciding that the provision of section 445 of the said 
Code, relative to bond in attachment, is repealed by section 479a of 
the Code of Law of the District of Columbia. 

5. In not holding that at the date plaintiff sued out the writs of 
attachments in this cause the provisions of section 479a of the Code 
relative to giving a bond in attachment controlled, and that plaintiff’s 
bond in attachment should have been in the form of an undertaking, 
under seal, in a maximum amount to be fixed by the court, and 
conditioned as required by said section 479a. 

6. In declining to give any effect to section 479a of the Code of 
Law of the District of Columbia in connection with the obligation 
upon the part of a plaintiff causing a writ of attachment or garnish¬ 
ment before judgment to issue, to comply with the provisions of said 
section 479a as a condition precedent to the issuance of such writ of 
attachment or garnishment. 

7. In not holding that the failure of the plaintiff to comply with 
the provisions of section 479a of the Code, relative to the giving of a 
bond in the form of an undertaking, in a maximum amount to be 
fixed by the court, and conditioned as required by said section 479a, 
resulted in the wrongful seizure of the real and personal property of 
the defendant corporation by the Marshal, at the instance of the 

plaintiff. 

33 8. In sustaining the writs of attachment and the seizure of 
the real and personal property of th edefendant corporation. 

LEVI H. DAVID, 

Attorney for Defendants. 

Designation of Record. 

Filed May 26, 1921. 

♦ * * * * * * 

The Clerk will please include the following for transcript of record 
for the Court of Appeals, in matter of Special appeal allowed in this 
cause. 

1. Plaintiff’s declaration and annexed pleadings filed April 4, 
1921. 

2. Memo: Summons issued April 4, 1921, and service. 

3. Bond in attachment filed April 4, 1921. 

4. Writs of attachment served on and returns or answers by the 







TRI-STATE MOTOR CORP. VS. STANDARD STEEL CAR CO. 


23 


following: Commercial National Bank; Joseph T. Sherier; A. T. 
McDonald; Continental Trust Company. 

5. Writ of attachment issued April 4, 1921, directing Marshal to 
seize defendants’ lands and tenements, property and credits in the 
District of Columbia. 

6. Memo: Return of U. S. Marshal, attached credits property 
of defendant in the hands of A. T. McDonald, Joseph T. Sherier, 
The Continental Trust Company by M. J. Winfree, Secretary; and 
the Commercial National Bank by service on James A. Cahill, Vice 
President, garnishees, and served said garnishees and defendants with 
copies of writ, rule of Court, Interrogatories and the notices prescribed 

by sections 446 and 456 of the Code, April 4, 1921. 

34 7. Memo: Marshal’s return showing that $140.56 in cash 

seized, April 4, 1921. 

8. Memo: Marshal’s return and schedules, showing seizure by him 
under writ of attachment and garnishment of following property of 
defendant, appraised under and in accordance with the Code, as 
follows: 


Automobiles, furniture and machinery. $6,676.50 

Parts and accessories. 4,064.66 

Miscellaneous . 660.76 


$11,491.92 

Real Estate, lot No. 1 in Reginald Fendall Trustees’ sub¬ 
division of lots in Square 242 as per plat recorded in 
Liber H. D. C. page 18 of records of the Office of the 
Surveyor, of the District of Columbia, appraised at. . . $45,000.00 


As per inventory.$56,491.92 

9. Pleas and set-off of defendant corporation, April 27, 1921. 

10. Pleas and set-off of defendant Swindell, April 27, 1921. 

11. Motion of defendants to quash writ of attachment, filed April 
27 1921 

12. Replications (2) of plaintiff, filed April 30,1921. 

13. Memo: Joinders in Issue of defendants on plaintiff’s replica¬ 
tion, Note of Issue and Notice of trial filed May 6, 1921. 

14. Order of Court May 6, 1921, overruling defendants’ motion 
to quash w T rits of attachment. 

15. Certificate of Court of Appeals allowing special appeal, filed 
May 25, 1921. 

16. Assignment of Errors. 

17. This designation. LEVI H. DAVID, 

Attorney for Defendants. 

35 Service of foregoing designation is hereby acknowledged 

this 26th day of May, 1921. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
GILBERT L. HALL, 

! Attorneys for Plaintiff . 
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Additional Designation of Record. 

Filed May 31, 1921. 

******* 

The Clerk will please include in the transcript of record for the 
Court of Appeals in addition to the portions of the record designated 
by the attorney for the defendants, the following: 

1. Motion of plaintiff to fix the maximum amount of bond in the 
form of an undertaking filed May 17, 1921; 

2. Order of Court upon said motion, if such order shall be entered 
prior to the certification by the Clerk of said transcript. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

A ttomeys for Plaintiff. 

36 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 35, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 65527 at Law, 
wherein Standard Steel Car Company, a corporation, is Plaintiff and 
Tri-State Motor Corporation, a corporation and Fred S. Swindell 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th day of June, A. D., 1921. 

[Seal of Supreme Court of the District of Columbia,] 

MORGAN H. BEACH, 

CIctIc 

By W. E. WILLIAMS, 

Asst. Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3673. Tri-State Motor Corporation, a corporation, et al., appellants, 
vs. Standard Steel Car Company, a corp. Court of Appeals, District 
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Statement of Case. 

This is an appeal, specially allowed (Rec., 21), from an 
order of the Supreme Court of the District of Columbia, dated 
May 6, 1921, excepted to (Rec., 20), overruling a motion 
(Rec., 18) of the appellants, defendants below, filed April 
27, 1921, to quash writs of attachment (Rec., 9-15) issued 
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at the instance of the appellee, plaintiff in the trial court, 
at the time of the filing of plaintiff’s suit on April 4, 1921 
(Rec., 1). 

The plaintiff, a non-resident corporation, filed suit to re¬ 
cover upon two notes, in the sum of $7,500 each and interest, 
one dated January 24, 1921, and the other, February 16, 
1921, against defendants Tri-State Motor Corporation, as 
maker, and Fred S. Swindell, as endorser (Rec., 1-7). Each 
note is secured by certain collateral described therein (Rec., 
3-5). 

The defendant corporation filed two verified pleas (Rec., 
15-16), first, the general issue and, second, a set-off in the 
sum of $120,050.30, together with particulars of indebted¬ 
ness (Rec., 17). The defendant Swindell also filed two veri¬ 
fied pleas (Rec., 17-18). The general issue and his second 
plea adopts the plea of set-off of the defendant corporation 
so far as the same may be evailable to him as a matter of 
defense. 

The plaintiff joined issue with defendants upon their 
first plea and filed the general-issue pleas to defendants’ plea 
of set-off (Rec., 19). Joinder in issue was filed by defend¬ 
ants, and the several causes of action alleged by plaintiff and 
defendants, respectively, stand for trial (Rec., 19-20). 

When the suit was filed, the defendant corporation was 
conducting business in premises 1337 Fourteenth street 
northwest, which said defendant had purchased at a cost of 
$55,000 as a sales and display room, service station, and 
repair shop for handling Standard-Eight automobiles, as ex¬ 
clusive distributor, the agency having been derived from the 
plaintiff, the manufacturer of said automobiles (Rec., 15-16). 

Upon the ground that the defendant corporation is a non- 
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resident (Rec., 7), all of its real and personal property used 
by it in its said business were seized under the attachment 
by the Marshal, all of the personal property being removed 
by him from the premises of the defendant (Rec., 16). The 
amount of property seized by the Marshal is shown on pages 
14 and 15 of the Record. Money and other personalty of 
the defendant corporation in the custody of others were also 
attached (Rec., 10-13). The defendant company was thus 
put out of business. 

The single question involved on this appeal is the over¬ 
ruling of the motion to quash the writs of attachment. That 
motion is based upon the ground, set out therein (Rec., 18), 
that the plaintiff failed, at the time (April 4, 1921) of the 
issuance of the attachments, to comply with section 479a of 
the Code of Law for the District of Columbia, which is origi¬ 
nal legislation, approved April 19, 1920, effective May 20, 
1920 (41 Stats. L., pt. 1, pp. 555, 563, 564; Public No. 181, 
66th Cong; H. R. 6025; see, also, 48 W. L. R., 309), by 
filing a bond in the form of an undertaking, under seal, 
in a maximum amount fixed by the court, conditioned as re¬ 
quired by law, the principal and surety submitting themselves 
to the jurisdiction of the court to abide by and perform the 
judgment of the court, and further agreeing that upon de¬ 
fault by the principal in any of the conditions thereof the 
damages may be ascertained in such manner as the court shall 
direct, etc. 

Section 479a of the Code is here reproduced: 

“Sec. 479a. In all cases where, by the provisions of 
this code, a bond is required from a executor, ad¬ 
ministrator, administrator cum testamento annexo, 
administrator de bonis non , guardian, committee, 
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collector, trustee, receiver, assignee for the benefit of 
creditors, or any other fiduciary appointed or con¬ 
firmed by the Supreme Court of the District of Colum¬ 
bia, or any member thereof, or where a bond is re¬ 
quired from any party to a cause or proceeding pend¬ 
ing in such court, such bond shall be in the form of 
an undertaking, under seal, in a maximum amount to 
be fixed by the court, conditioned as required by law, 
the surety or sureties therein submitting themselves 
to the jurisdiction of the court and undertaking for 
themselves and each of them, their and each of their 
heirs, executors, administrators, successors, and assigns 
to abide by and perform the judgment or decree of 
the court in the premises, and further agreeing that, 
upon default by the principal in any of the condi¬ 
tions thereof, the damages may be ascertained in such 
manner as the court shall direct; that the court may 
give judgment thereon in favor of any person thereby 
aggrieved against such principal and sureties for 
the damages suffered or sustained by such aggrieved 
party, and that such judgment may be rendered in 
said cause or proceeding against all or any of the 
parties whose names are thereto signed. 

“And the said Supreme Court of the District of 
Columbia and its respective special terms, be, and 
they are hereby, vested with and given jurisdiction 
and authority to enter such judgments and decrees 
against the principal and surety or sureties, or any of 
them, upon such undertaking as law and justice shall 
require: Provided, That nothing herein contained 
shall deprive any party having a claim or cause of 
action under or upon such undertaking from electing 
to pursue his ordinary remedy by suit at law or in 
equity. 

“All provisions of this code relating to actions, 
remedies and proceedings upon bonds of such fidu- 
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ciaries 9 hall apply and be effective as to such under¬ 
takings to the same extent as if such undertaking 
had been expressly mentioned and referred to 
therein.” 

Notwithstanding the provisions of section 479a, the trial 
court, in overruling the motion to quash, held (without 
opinion), that a plaintiff may have an attachment before 
judgment by giving a bond as is provided by section 445 
of the Code, namely, “That the 'plaintiff shall first file in the 
clerk's office a bond, executed by himself or his agent, with 
security to be approved by the clerk, in twice the amount 
of his claim, conditioned to make good to the defendant 
all costs and damages which he may sustain by reason of 
the wrongful suing out of the attachment ” 

When the attachments were obtained, the plaintiff gave 
a bond in accordance with section 445. 

On April 19, 1920, an Act of Congress was approved, 
which includes various amendments to the Code, as well 
as original local legislation, and section 479a falls within 
the latter class, all to become effective thirty days from the 
date of the approval thereof, namely, May 20, 1920. This 
Act in its entirety, is to be found in 48 Washington Law 
Reporter, 309,. 

The Act provides that section 445 of the Code (which 
created jurisdiction in the Supreme Court of the District of 
Columbia to issue writs of attachment and garnishment be¬ 
fore judgment) be stricken out, and in lieu thereof, the 
following was enacted to be known as section 445: 

“Sec. 445. Causes.—In any action at law in the 
Supreme Court of the District of Columbia or the 
municipal court of said District, for the recovery 




of specific personal property, or a debt, or damages 
for the breach of a contract, express or implied, if 
the plaintiff, his agent or attorney, either at the com¬ 
mencement of the action or pending the same, shall 
file an affidavit showing the grounds of his claim 
and setting forth that the plaintiff has a just right 
to recover what is claimed in his declaration, and 
where the action is to recover specific personal prop¬ 
erty stating the nature and, according to affiant’s be¬ 
lief, the value of said property and the probable 
amount of damages to which the plaintiff is entitled 
for the detention thereof, and where the action is to 
recover a debt stating the amount thereof, and where 
the action is to recover damages for the breach of 
a contract setting out specifically and in detail, the 
breach complained of and the actual damage result¬ 
ing therefrom, and also stating either, first, that the 
defendant is a foreign corporation or is not a resi¬ 
dent of the District, or has been absent therefrom 
for at least six months; or, second, that the defend¬ 
ant evades the service of ordinary process by conceal¬ 
ing himself or temporarily withdrawing himself 
from the District; or third, that he has removed or 
is about to remove some or all of his property from 
the District, so as to defeat just demands against 
him; or, fourth, that he has assigned, conveyed, dis¬ 
posed of, or secreted, or is about to assign, convey, 
dispose of, or secrete his property with intent to 
hinder, delay, or defraud his creditors; or, fifth, that 
the defendant fraudulently contracted the debt or 
incurred the obligation respecting which the action 
is brought, the clerk shall issue a writ of attachment 
and garnishment, to be levied upon so much of the 
lands, tenements, goods, chattels, and credits of the 
defendant as may be necessary to satisfy the claim 
of the plaintiff: Provided, That the plaintiff shall 


first file in the clerk's office a bond, executed by him¬ 
self or his agent, with security to be approved by 
the clerk, in twice the amount of his claim, condi¬ 
tioned to make good to the defendant all costs and 
damages which he may sustain by reason of the 
wrongful suing out of the attachment 

Exclusive of several unimportant verbal changes, a com¬ 
parison of the old and new section (445) shows that the 
essential differences are the addition of the words “or the 
municipal court of said District” (thus affirmatively giving 
that court jurisdiction to issue writs of attachment and gar¬ 
nishment before judgment) in the new section; and the 
omission in the new section of the language “supported by 
the testimony of one or more witnesses” following the re¬ 
quirement that if plaintiff “shall file an affidavit.” 

The attention of Justice Siddons was called to the fact 
by counsel for the plaintiff that Justice Stafford had over¬ 
ruled a motion to dissolve an attachment in a previous case 
(No. 64243)) upon the same ground urged in this case, 
and without further consideration and without giving any 
reasons for his conclusion Justice Siddons stated he would 
follow Justice Staffords decision. Upon inquiry, Justice 
Stafford stated that the question “is a close and difficult one” 
but, as Justice Hitz had previously overruled a similar 
motion, he deemed it his duty to follow that ruling to pre¬ 
serve uniformity of decision in the trial court. 
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Assignment of Errors. 

The trial court erred: 

1. In entering order dated May 6, 1921, overruling mo¬ 
tion of defendants to quash the writs of attachment. 

2. In not granting defendants’ motion to quash. 

3. In deciding that the bond, given by the plaintiff at 
the time of the issuing of the writs of attachments, with 
security approved by the clerk, in twice the amount of 
plaintiff’s claim, conditioned to make good to the defendant 
corporation all costs and damages which it may sustain by 
reason of the wrongful suing out of the attachments, as is 
provided by section 445 of the Code, was proper. 

4. In deciding that that part of section 445 of the Code, 
D. C., relative to bond in attachment before judgment, is 
not repealed by section 479a of the Code. 

5. In not holding that at the date plaintiff sued out the 
writs of attachment the provisions of section 479a of the 
Code relative to bond in attachment controlled, and that 
plaintiff’s bond in attachment should have been in the form 
of an undertaking, under seal, in a maximum amount to 
be fixed by the court, and conditioned as required by section 
479a. 

6. In not holding that the failure of the plaintiff to com¬ 
ply with the provisions of section 479a of the Code, provid¬ 
ing for a bond in the form of an undertaking, under seal, 
in a maximum amount to be fixed by the court, and con- 
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ditioned as required by said section 479a, resulted in the 
wrongful seizure of the real and personal property of the de¬ 
fendant corporation by the marshal, at the instance of the 
plaintiff. 

7. In sustaining the writs of attachment and the seizure 
of all of the real and personal property of the defendant 
corporation. 

ARGUMENT. 

Inasmuch as the assignment of errors involves the con¬ 
struction of sections 445 and 479a of the Code in order to 
determine the proper kind of bond to be given by a plaintiff 
in. cases of attachment before judgment, they will be con¬ 
sidered together. 

The right to attach on mesne process is an extraordinary 
power given by statute against common right, and no title 
can be acquired by its exercise except by a strict com¬ 
pliance with the terms of the statute. The object of the 
writ of attachment is not so much to compel the defendant’s 
appearance as it is to give the plaintiff security for his 
demand (Robinson v. Morrison, 2 App., 105). Where a 
bond is required by the statute as a prerequisite to the is¬ 
suing of the writ of attachment, a failure to give it should 
be fatal. Without the bond the plaintiff is not rightfully 
in court, and its absence is to be regarded as in the nature 
of a personal disability to sue (Delano v. Kennedy, 5 Ark., 
458; Steamboat Napoleon v. Etter, 6 Ark., 108. See, also, 
Ford v. Hurd, 4 Smed. & M. (Miss.), 683). It is a well- 
established general principle that where a power is exercised 
under a statute prescribing its course that course must be 
followed and the necessary conditions made to appear. Every 
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material requirement of the statute must be complied with 
(Cohen v. U. S., 38 App., 123,126, citing Thatcher v. Powell, 
6 Wheat., 119,127; Shelby v. Bacon, 10 How., 56-69; Galpin 
v. Page, 18 Wall., 350, 371). And under that principle this 
court reversed the case cited for failure of the United States 
to support an application to cancel a certificate of naturaliza¬ 
tion by an affidavit showing good cause therefor in compli¬ 
ance with the statute. 

In the case of Moses & Sons v. Hayes, 36 App., 194, 201, 
this court, whilst deciding that the filing of a proper bond in 
attachment proceedings is not jurisdictional, said (p. 201): 
“The court had acquired jurisdiction by the issuance and 
levy of the writ, and if the bond was defective, the defendant 
could move to quash the attachment Section 449 of the 
Code is referred to, which allows the defendant, if “not satis¬ 
fied with the sufficiency of the surety or sureties or with the 
amount of the penalty named in the bond aforesaid,” to apply 
to the court for an order requiring the plaintiff to give an 
additional bond. The case of Cooper v. Reynolds, 10 Wall., 
308, is cited, in which a collateral attack was made in an 
action of ejectment brought by Cooper to recover certain 
real estate, the title to which had passed by levy and sale 
under a judgment in an attachment suit, in which latter 
case the failure in certain particulars to comply with the 
attachment statute of Tennessee was pointed out. The su¬ 
preme court, on page 319, said: 

“If the writ of attachment is the lawful writ of the 
court, issued in proper form under the seal of the 
court, and if it is by the proper officer levied upon 
property liable to the attachment, when such a writ 
is returned into court, the power of the court over 
the res is established. The affidavit is the prelim- 
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inary to issuing the writ. If may be a defective affi¬ 
davit, or possibly the officer whose duty it is to issue 
the writ may have failed in some manner to observe 
all the requisite formalities; but the writ being issued 
and levied, the affidavit has served its purpose, and, 
though a revisory court might see in some such de¬ 
parture from the strict direction of the statute suffi¬ 
cient error to reverse the judgment, we are unable to 
see how that can deprive the court of the jurisdiction 
acquired by the writ levied upon the defendant’s 
property.” 

The contention of the defendant in the case at bar is not 
as to the sufficiency of the surety or the amount of the pen¬ 
alty of the board, and hence this is not an application to re¬ 
quire the plaintiff to give an additional bond within the 
meaning of section 449, but the question is (assuming for 
the moment that the only bond that may be given in attach¬ 
ment cases is that provided in section 479a) analogous to that 
stated by this court in Schrot v. Schoenfeld, 23 App., 421: 

“But the question here is really not whether an 
amendment of an undertaking shall be allowed, but 
whether a proper undertaking may be filed for the 
first time in the appellate court; and this we hold can¬ 
not be done where, as in the present instance, the 
filing of a proper undertaking is a condition precedent 
before the allowance of an appeal” (p. 426). 

After the order by Justice Siddons overruling defendant’s 
motion to quash, and while defendant’s application for a 
special appeal was pending in this court, the plaintiff filed, 
on May 17, 1921, a motion for leave to file a bond in the 
form of an undertaking in compliance with section 479a 
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(Rec., pp. 20-21), and the plaintiff directed the clerk to in¬ 
clude in the transcript of record the motion referred to and 
also “the order of court upon said motion, if such order shall 
be entered prior to the certification by the clerk of said 
transcript” (Rec., 24). The order was entered subsequently, 
and by the Chief Justice of the lower court, who did not 
grant plaintiff’s motion. From this action of the court, the 
plaintiff has not appealed, or sought by application to this 
court for the allowance of a special appeal. Hence the cor¬ 
rectness or incorrectness of the order last referred to is not 
involved on this appeal. 

It may be remarked that the motion of the plaintiff was 
an application, in anticipation of an adverse decision to 
plaintiff by this court, as expressly set forth in the motion 
(Rec., 21), for leave to file a bond prescribed by 479a of the 
Code instead of in accordance with the provisions of section 
445 thereof. 

If an attachment bond should be in accordance with 479a, 
then the bond filed by the plaintiff in this case is neither a 
statutory nor a common-law bond (Tenney v. Taylor, 1 
App., 223, 227) and, having no place in the case, it cannot 
be amended (Karrick v. Wetmore, 22 App., 495). 

The apparent theory upon which the plaintiff proceeds is 
that even if an extra-judicial bond, or one unknown to the 
law, or no bond at all is given, and even if all of the property 
of a defendant is seized and defendant’s business is destroyed 
by the mere assertion of the plaintiff’s demand, a proper 
bond may be given at any time during the pendency of the 
suit. 

If this principle be once established for all cases, it would 
frequently happen that after the damage had occurred the 
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court, upon an application, might properly fix a penalty 
which the plaintiff could not give, or he may not be able to 
obtain a surety acceptable to the court. Suppose an insol¬ 
vent plaintiff obtained a writ of attachment before judg¬ 
ment, without first giving the proper statutory bond, or with¬ 
out any bond, and after all of the property of the defendant 
had been seized and his business destroyed, the case, after 
trial on the merits of plaintiff’s claim and defendant’s set-off, 
results in a judgment in favor of the defendant. Did Con¬ 
gress intend by the attachment law of this District to permit 
any of the above contingencies to occur? 

Section 445 of the Code is the only statute which gives to 
the supreme and municipal courts of this District the power 
to issue writs of attachment and garnishment before judg¬ 
ment. It is provided therein the character of action in 
which such an extraordinary remedy may be had as well as 
the five grounds, or one of them, that must be set forth be¬ 
fore such writ shall issue. This statute further provides, as 
a condition precedent, that the plaintiff shall first file in the 
clerk’s office a bond, executed by himself or his agent, with 
security to be approved by the clerk, in twice the amount of 
his claim, conditioned to make good to the defendant all 
costs and damages which he may sustain by reason of the 
wrongful suing out of the attachment. 

In enacting the statute known as section 479a, which is 
exclusively original legislation, Congress enacted that it 
should be inserted “immediately after section 479.” This 
is in chapter XIV of the Code (page 118), which relates 
to “Bonds and Undertakings.” 

It will be noted that by 479a the bond shall be in the 
form of an undertaking, under seal, in a maximum amount 
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to be fixed by the court, conditioned as required by law, 
the surety or sureties therein submitting themselves to the 
jurisdiction of the court and undertaking for themselves 
and their heirs, etc., to abide by and perform the judgment 
or decree of the court in the premises, and further agree¬ 
ing that, upon default by the principal in any of the con¬ 
ditions thereof, the damages may be ascertained in such 
manner as the court shall direct; that the court may render 
judgment, etc., against principal and sureties; that this 
kind of bond shall be given in the case of (1) executor, 
(2) administrator, (3) administrator c. t. a., (4) adminis¬ 
trator d. b. n., (5) guardian, (6) committee, (7) collector, 
(8) trustee, (9) receiver, (10) assignee for the benefit of 
creditors, (11) or any other fiduciary appointed or con¬ 
firmed by the Supreme Court of the District of Columbia 
or any member thereof, (12) or where a bond is required 
from any party to a cause or proceeding. 

It would seem that, in the enactment of this statute, Con¬ 
gress covered, and clearly intended to cover, all possible 
cases in which a bond might or could be required in the 
supreme court of the District of Columbia. 

The kind of bond contemplated by section 445 is radically 
different than that required to be given by section 479a. 

No part of section 479a conflicts with that part of section 
445 creating the jurisdiction to issue writs of attachments 
and garnishments before judgment with the grounds there¬ 
for. We conclude, therefore, that that part of 445 is saved. 
The conflict and ambiguity arise between the two sections 
in reference to the kind of bond that must be first filed by 
the plaintiff in order to obtain the benefit of this extraor¬ 
dinary and powerful remedy ex parte. 
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We are not unmindful of the rule that, if possible, the 
various portions of the two statutes should be construed so 
as to harmonize with one another; that the intention of the 
laiw-giver is to be deduced from a view of the whole, and 
every part, taken and compared together. But there is an 
irreconcilable conflict between the two sections as regards 
the kind of bond to be given. It is therefore clear that both 
of these will not stand in entirety together. 

What was the intention in inserting that provision of sec¬ 
tion 479a which we have numbered (12) ? It provides that 
in all cases where a bond is required by any party to a cause 
or proceeding such bond shall be in the form of an under¬ 
taking, conditioned as therein provided. It is fair to as¬ 
sume that the purpose of 479a was to obviate the necessity 
which had theretofore existed of a separate suit against the 
surety by a person damnified. Such remedy is equally potent 
in the case of a defendant injured by a wrongful attachment 
before judgment as in any other case. If the provision of 
479a, referred to, was intended to apply to any case, and we 
cannot assume that the language used shall be disregarded 
(Postmaster-General v. Early, 12 Wheat., 136, 148) or 
treated as surplusage (Stephens v. Cherokee Nation, 174 
U. S., 445), it was intended to apply to such a case as the 
one now before the court. 

It could hardly be successfully contended that Congress 
intended in this portion of 479a, to change the law only as 
to bonds given by fiduciaries, since it is quite obvious that, 
by specific enumeration, in the earlier part of the statute, 
every kind of a fiduciary is set forth, and then the phrase is 
added “any other fiduciary,” etc. The case of all fiduciaries 
having been thus completely covered, the last phrase “or 
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where a bond is required from any party to a cause or pro¬ 
ceeding pending in such court” must have been intended to 
cover a case such as the instant one, as well as every other 
case. 

Where a statute contains no exception, the courts cannot 
create one (Hyde v. Shine, 199 U. S., 62, 78). The effect 
of the position of the plaintiff in the instant case is that sec¬ 
tion 479a should be read as though it contained an exception 
in cases of attachment before judgment, or that the pro¬ 
visions of said section shall not apply to cases arising under 
section 445. 

Where a provision is left out of a statute, either by design 
or the supposed mistake of the legislature, the courts have 
no power to supply it. To do so would be to legislate and not 
to construe (Hobbs v. McLean, 117 U. S., 567, 579; Leaven¬ 
worth R. Co. v. U. S., 92 U. S., 733; Kennedy v. Gibson, 
8 Wall., 498, 506; U. S. v. Union Pac. R. Co., 91 U. S., 72). 
But a statute will be construed according to the expressed 
intent, regardless of mistakes and omissions of the legislature 
(Barnitz v. Casey, 7 Cranch, 456). 

The legislative meaning is to be extracted from the statute 
as a whole (Kohlsaat v. Murphy, 96 U. S., 153). Every 
part of a statute is to be construed with reference to every 
other part (Market Co. v. Hoffman, 101 U. S., 112, 115) 
and every w’ord and phrase in connection with its context 
(Knowlton v. Moore, 178 U. S., 41) unless so clearly repug¬ 
nant to the rest of the Act that the whole cannot stand to¬ 
gether (Rice v. R. R. Co., 1 Black., 358). 

Upon the theory that the last expression is the expression 
of the last will of the legislature, one of the canons of con¬ 
struction is that the provisions of a later statute are to be 
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construed as prevailing over those of a prior one. (Schick 
v. U. S., 195 U. S., 65, 68); that subsequent provisions pre¬ 
vail over prior ones of the same statute (Alexander v. 
Alexandria, 5 Cranch, 1, 8; Ware v. Hylton, 3 Dali., 199, 
233), and, similarly, where several parts of a will are abso¬ 
lutely irreconcilable, the latter part must prevail (Colton v. 
Colton, 127 U. S., 300, 311). 

In case of a conflict between an act of congress and a treaty, 
each being equally the supreme law of the land, the one last 
in date prevails over the one prior (Hijo v. U. S., 194 U. S., 
315, 324; U. S. v. Tai, 185 U. S., 213, 221). 

“If, in a subsequent clause of the same act, pro¬ 
visions are introduced, which show the sense in which 
the legislature employed doubtful phrases previously 
used, that sense is to be adopted in construing those 
phrases” (Alexander v. Alexandria, supra). 

The enacting clause of a statute is construed to prevail 
over the preamble, on the ground that it is the last expression 
of the legislative will (Ware v. Hylton, supra). 

Section 479a being the last expression of the legislative 
will, it impliedly repealed that part of section 445 which is 
in conflict therewith. While repeals by implication are not 
favored, where the same subject-matter (Frost v. Weine, 157 
U. S., 46, 58) is covered by two acts which cannot be har¬ 
monized (U. S. v. Matthews, 173 U. S., 381, 388; Johnson v. 
Browne, 205 U. S., 309, 321) with a view to giving effect to 
the provisions of both of them, to the extent of the repug¬ 
nancy between them, the prior act is impliedly repealed. 

While repeal by implication is not favored, it is as effective 
as express repeal where the later enactment covers the whole 
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subject-matter of the previous law and i9 plainly intended to 
prescribe the only rule which shall govern (Callan v. D. C., 
16 App., 271, 277; see, also, Fulton v. D. C., 2 App., 431; 
U. S. ex rel. Bride v. Macfarland, 18 App., 120; Newman v. 
U. S., 41 App., 37, 48; D. C. v. Coburn, 35 App., 324 (clear 
repugnancy). 

If a particular statute is clearly designed to prescribe the 
only rules which should govern the subject to which it 
relates, it will repeal any former one as to that subject (Cook 
Co. Nat’l Bank v. U. S., 107 U. S., 445, 451; U. S. v. Tynem, 
11 Wall., 88). 

Section 479a is exclusively original legislation, later than 
section 445, and prescribes the kind of bond to be given in 
all fiduciary cases, “or where a bond is required from any 
'party to a cause or proceeding pending in such court.” The 
provisions of 479a, complete in reference to the subject- 
matter of bonds, were clearly intended, without exception, 
to cover the field and provide an exclusive rule of law (U. S. 
v. Tynen, 11 Wall., 88; The Paquete Habana, 175 U. S., 
677, 685; Indiana Mfg. Co. v. Koehne, 188 U. S., 681, 
688). Whether or not an act is impliedly repealed is a ques¬ 
tion of legislative intention, to be ascertained by an examina¬ 
tion of both statutes (Eckloff v. D. C., 135 U. S., 240, 243; 
McChord v. Louisville R. Co., 183 U. S., 483, 499) in the 
light of the reason, purpose, and object of both. 

In U. S. use of Bryant Co. v. N. Y. Steamfitting Co., 235 
U. S., 327, 335, 337, 338, 340, it is held (3rd syllabus): 

“Although a statute may be ambiguous and repel 
accommodation, the court must try to give coherence 
to its conflicting provisions and accomplish the intent 
of the legislature.” (5th syllabus:) “Although the 
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provisions of the act present an apparently insohrahle 
puzzle owing to ambiguity and conflict with each 
other, they must be adapted to fulfil the purpose of 
the act, and the court must consider which of such 
provisions must give way and which are the fittest 
to accomplish that result.” 

Under the rule thus laid down the “apparently insolvable 
puzzle” presented by the conflict between sections 445 and 
479 a should be solved by requiring that part of section 445 
providing for a certain kind of bond to “give way” to the 
provisions of section 479a which “are the fittest to accom¬ 
plish” the paramount intention of Congress, namely, the crea¬ 
tion of a uniform bond in the form of an undertaking, 
under seal, in a maximum amount to be fixed by the court, 
conditioned as set forth in 479a, and, also, establishing a 
universal rule of law in determining the liability of the 
• principal and surety in the same suit in which the bond is 
given, for every class of case in which a bond could be re¬ 
quired in the supreme court of the District. If this construc¬ 
tion be not correct, then the language “or where a bond is 
required from any party to a cause or proceeding pending 
in such court” will be stricken from section 479a as mean¬ 
ingless and the restrictive bond provided in section 445 
remains for attachment cases, with the result that, in case 
an attachment is wrongfully sued out, the defendant will be 
compelled to institute an independent suit to recover damages, 
with all of the delays incident to such proceeding, usually 
of a very pronounced character when corporate surety is 
the defendant. These and similar delays, it would seem, 
Congress intended, by the minute and carefully drawn pro¬ 
visions of section 479a, to avoid by creating a uniform bond 
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and in providing a simple method to ascertain damages and 
fix liability, if necessary to resort to such uniform bond. 

The peculiar provisions contained in 479a for appearance 
and submission of all parties, both principal and sureties, and 
the agreement that the judgment to be rendered in the 
cause might be rendered against all or any of the parties 
whose names are signed to the bond, are discussed by this 
court in the case of Tenney v. Taylor, 1 App., 223, 229, 230. 

It is respectfully submitted that the judgment appealed 
from should be reversed. 

LEVI H. DAVID, 
Attorney for Appellants. 

Washington, D. C., 

September, 1921. 
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Standard Steel Car Company, a Corporation, 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE. 

Appellee, plaintiff below, on April 4, 1921, brought 
suit in the Supreme Court of the District of Columbia, 
upon two promissory notes for $7,500.00 each, made 
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by appellant Tri-State Motor Corporation, and en¬ 
dorsed by appellant Swindell. Several attachments 
were sued out, under the provisions of Section 445 of 
the Code, against the property of the appellant cor¬ 
poration located in this jurisdiction, on the ground of 
said corporation’s non-residence. It is conceded that 
appellee complied strictly with the terms and provis¬ 
ions of said Code section, including the provisions with 
respect to the giving of bond, its form, security, pen¬ 
alty, condition, execution and approval. With their 
pleas, appellants, on April 27, 1921, filed a motion to 
quash the attachments referred to, upon the sole 
ground, in substance, that the bond given by appellee 
should have conformed with the requirements of Sec¬ 
tion 479a of the Code instead of with those of Section 
445. The Court below overruled said motion, and it is 
this ruling of the trial court which is here for review, 
upon the special appeal heretofore allowed. 

QUESTION FOR DECISION. 

This appeal, therefore, presents the single question, 
whether appellee, plaintiff below, gave the appropriate 
bond in suing out the writs of attachment in this case, 
when it complied strictly with the requirements as to 
bond of the section of the Code relating directly and 
solely to the subject of attachments, namely, Section 
445 (Chapter XIII, entitled 4 ‘Attachments”), or 
should, instead, have given a bond 4 ‘in the form of an 
undertaking” as provided in the section of the Code 
dealing with the general subject of bonds and under¬ 
takings, viz., Section 479a (Chapter XIV, entitled 
“Bonds and Undertakings”). 


I 


CODE PROVISIONS INVOLVED. 

Section 445 of the Code is as follows: 

“In any action at law in the Supreme Court of 
the District of Columbia or the municipal court of 
said District, for the recovery of specific personal 
property, or a debt, or damages for the breach of 
a contract, express or implied, if the plaintiff, his 
agent or attorney, either at the commencement of 
the action or pending the same, shall file an affi¬ 
davit showing the grounds of his claim and setting 
forth that the plaintiff has a just right to recover 
what is claimed in his declaration, and where the 
action is to recover specific personal property 
stating the nature and, according to affiant’s belief, 
the value of said property and the probable amount 
of damages to which the plaintiff is entitled for 
the detention thereof, and where the action is to 
recover a debt stating the amount thereof, and 
where the action is to recover damages for the 
breach of a contract setting out, specifically and in 
detail, the breach complained of and the actual 
damage resulting * therefrom, and also stating 
either, first, that the defendant is a foreign cor¬ 
poration or is not a resident of the District, or 
has been absent therefrom for at least six months; 
or, second, that the defendant evades the service 
of ordinary process by concealing himself or tem¬ 
porarily withdrawing himself from the District; 
or, third, that he has removed or is about to re¬ 
move some or all of his property from the District, 
so as to defeat just demands against him; or, 
fourth, that he has assigned, conveyed, disposed of, 
or secreted, or is about to assign, convey, dispose 
of, or secrete his property with intent to hinder, 
delay, or defraud his creditors; or, fifth, that the 
defendant fraudulently contracted the debt or in¬ 
curred the obligation respecting which the action 
is brought, the clerk shall issue a writ of attach¬ 
ment and garnishment, to be levied upon so much 
of the lands, tenements, goods, chattels, and credits 
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of the defendant as may be necessary to satisfy 
the claim of the plaintiff: Provided, That the 
plaintiff shall first file in the clerk’s office a bond, 
executed by himself or his agent, with security to 
be approved by the clerk, in twice the amount of 
his claim, conditioned to make good to the de¬ 
fendant all costs and damages which he may sus¬ 
tain by reason of the wrongful suing out of the 
attachments.” (Italics ours.) 

The material part of Section 479a is the following: 

‘ 4 In all cases where, by the provisions of this 
Code, a bond is required from an executor, admin¬ 
istrator, administrator cum testamento annexo, 
administrator de bonis non, guardian, committee, 
collector, trustee, receiver, assignee for the benefit 
of creditors, or any other fiduciary appointed or 
confirmed by the Supreme Court of the District of 
Columbia, or any member thereof, or where a bond 
is required from any party to a cause or proceed - 
inq pending in such court, such bond shall be in 
the form of an undertaking, under seal, in a maxi¬ 
mum amount to be fixed by the court, conditioned 
as required by law, the surety or sureties therein 
submitting themselves to the jurisdiction of the 
court and undertaking for themselves and each of 
them, their and each of their heirs, executors, ad¬ 
ministrators, successors, and assigns to abide by 
and perform the judgment or decree of the court 
in the premises, and further agreeing that, upon 
default by the principal in any of the conditions 
thereof, the damages may be ascertained in such 
manner as the court shall direct; that the court 
may give judgment thereon in favor of any person 
thereby aggrieved against such principal and sure¬ 
ties for the damages suffered or sustained by such 
aggrieved party, and that such judgment may be 
rendered in said cause or proceeding against all 
or any of the parties whose names are thereto 
signed.” (Italics ours.) 
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ARGUMENT. 

The above sections of the Code were enacted by Con¬ 
gress as parts of the same law, namely, the Act of 
April 19, 1920, entitled “An Act to amend the Act en¬ 
titled ‘An Act to establish a code of law for the Dis¬ 
trict of Columbia, approved March 3 , 1901 ,’ and the 
acts amendatory thereof or supplementary thereto.” 
(See 48 Wash. L. Rep. 309.) The original Section 445 
of the Code was, by this Act, stricken out, and the 
present Section 445 substituted therefor. The other 
section (479a) was inserted as a new section of the 
Code to follow Section 479. 

At the outset, it will be noted that Section 445 re¬ 
lates solely to the particular subject of attachments 
before judgments, and is the first section of the Code 
chapter (XIII) dealing with that subject, and entitled 
‘ ‘ Attachments, ’ 9 while Section 479a is found in the 
chapter (XIV) relating to the subjects of 44 Bonds and 
Undertakings’’ generally, and contains no reference to 
attachment bonds unless the single clause italicized 
above was intended to include them. Section 479a is 
the third section in Chapter XIV, following Sections 
478 and 479, defining respectively “Bonds” and “Un¬ 
dertakings,” and in neither of the latter was any 
change made by the Act of April 19, 1920. Section 
479a, except for the general clause referred to, deals 
exclusively and particularly with bonds of fiduciaries. 

It will readily appear from a comparison of the two 
sections that a bond which complies with the proviso in 
Section 445, will not meet the requirements of Section 
479a, and e converso, a bond complying with the latter 
section will not conform to the requirements of the 
former. Section 445 requires a bond; Section 479a 
requires a bond in the form of an undertaking. The 
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former requires the bond to be approved by the clerk; 
the latter requires no approval whatever. The former 
requires the bond to be in twice the amount of plain¬ 
tiff's claim; the latter, in a maximum amount to be 
fixed by the Court. The former requires the bond to 
be conditioned to make good to the defendant all costs 
and damages which he may sustain by reason of the 
wrongful suing out of the attachment; the latter, that 
the bond be conditioned as required by law. Under 
the former, the defendant only may maintain an ac¬ 
tion, while under the latter the Court may give judg¬ 
ment in favor of any person aggrieved. Under the 
former, defendant may recover against the surety 
without showing default by principal, while under 
latter recourse to the surety can be had only upon evi¬ 
dence of default of principal. 

Hence it is that either the proviso of Section 445 
must be read bodily out of the statute, which is, in 
effect, appellant's position, or the general language of 
the clause in 479a referred to must be so restrained 
in its literal meaning as to exclude attachment bonds. 
That the latter is the proper construction to be placed 
upon the statute, is clearly established by the decisions 
of this Court, and of the Supreme Court of the United 
States, later to be referred to. Even if there were no 
other grounds to sustain it, this construction should be 
adopted because, (a) it disregards neither of the pro¬ 
visions in question, but (b) gives effect to both; (c) it 
involves no change in language, and (d) but a slight 
limitation of the literal meaning of the single clause of 
Section 479a. 

Chief Justice Marshall, speaking for the Court, in 
Huidekoper vs. Douglass, 3 Cranch. 1, 66, 2 L. Ed. 
347, 368, said: 










“The law requiring two repugnant and incom¬ 
patible things, is incapable of receiving a literal 
construction, and must sustain some change of 
language to be rendered intelligent. This change, 
however, ought to be as small as possible, and with 
a view to the sense of the legislature as manifested 
by themselves .’ 1 

Two of the cases cited by appellant are Postmaster 
General vs. Early, 12 Wheaton 136, 148, and Stephens 
vs. Cherokee Nation, 174 U. S. 445. In the former, 
Chief Justice Marshall said: “Words which have a 
meaning are not to be entirely disregarded in constru¬ 
ing a statute;” and, in the latter, Chief Justice Fuller, 
referring to the statute then under consideration, said: 
“The words cannot be construed as reduntant and re¬ 
jected as surplusage for they can be given full effect.” 

It is respectfully submitted that it could not have 
been in the mind of the Congress, that, by including in 
Section 479a the clause in question, the proviso at the 
same time enacted to Section 445 would be rendered 
nugatory. Such a conclusion does not seem reasonable, 
particularly as it is apparent that Section 445 was not 
a blind re-enactment of the former Section 445. Care¬ 
ful consideration of its provisions by the Congress is 
clearly indicated by several important changes that 
were made; e. g., the old Section 445 applied only to 
actions in the Supreme Court of the District while by 
the new section actions in the Municipal Court are also 
included; under the old section it was required that 
plaintiff’s affidavit should be supported by the testi¬ 
mony of one or more witnesses before the attachment 
could issue, while under the new section no supporting 
testimony is required; and,under the old section,plain¬ 
tiff’s affidavit had to show that the defendant had estate 
or debts owing to him in said District, while under the 
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._ _ there is no such requirement. If the Con¬ 

gress had intended to change the requirement as to 
bonds so as to make Section 479a applicable, why did 
it not make the change while it was making other im¬ 
portant changes in the same section! It would have 
been very easy to have changed the proviso in said 
^section to read simply, *‘ Provided, that the plaintiff 
shall first file a bond.” Section 479a would then have 
applied. Instead it deliberately re-enacted this por¬ 
tion of the section, in the exact language of the old 
section, expressly making it a condition precedent to 
the issuance of the attachment that the particular bond 
there described be given. 

Another important reason opposed to the construc¬ 
tion for which appellant contends is that such construc¬ 
tion would result in one form of attachment bond being 
required in the Supreme Court, and another, and en¬ 
tirely different, form in the Municipal Court, for it will 
be noticed that Section 479a applies only to “a cause 
or proceeding” in the former Court, while Section 445 
is applicable to both of these Courts. And it is proper 
here to advert to the fact that all attachment bonds, 
approved and filed in the Supreme Court since the Act 
of April 19, 1920, became effective, have, like that in 
the present case, been in accordance with Section 445. 

If appellant intends to suggest that, by the clause 
in Section 479a under consideration, it was intended to 
establish uniformity in the forms of security bonds 
and undertakings to be given by parties to causes or 
proceedings pending in the Supreme Court of the Dis¬ 
trict of Columbia, an examination of other sections 
of the Code will reveal ample evidence that no such 
purpose could have been in the mind of the Congress. 
In the first place, Section 479a by its very terms is 

\ 
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limited to “bonds,” and, therefore, the various sec¬ 
tions of the Code providng for “undertakings” are 
clearly not affected thereby. Next, it is pertinent to 
inquire why, if uniformity was the purpose, were Sec¬ 
tions 478 and 479, defining “bonds” and “undertak¬ 
ings, ’’ not repealed or amended. It will be noticed that 
the definition in neither of these sections is reconcil¬ 
able with the peculiar instrument required by Section 
479a. Again, Section 454, providing the form of se¬ 
curity to be given by a defendant in attachment to 
prevent a levy, not only calls for an undertaking of a 
different kind from that required by Section 479a, but 
sets forth the very language to be employed. It is 
also quite significant that, by the very same Act here 

involved (Act of April 19, 1920), the Congress re- 

• 

enacted, with important amendments, Section 455 pro¬ 
viding for the release of attached goods after the levy, 
but it did not see fit to amend the provision thereof for 
the undertaking. On the contrary, and evidently in¬ 
tentionally, it left that provision, as it had been, so as 
to require an undertaking in the form set forth in 
Section 454. Because they require an undertaking 
rather than a bond, the following sections of the Code, 
among others, also are in no way affected by Section 
479a, namely Section 175, relating to security for costs 
by non-resident plaintiffs, and Sections 1552 and 1557 
relating to undertakings in replevin. 

Appellant advances some general principles of stat¬ 
utory construction with which appellee does not take 
issue, but it will be found that most of those, applicable 
to the question here involved, support the construction 
for which appellee is contending. Appellant’s chief 
reliance, however, is upon the rather doubtful rule 
“that subsequent provisions prevail over prior ones 




10 


of the same statute’’ (Appts. Br., pp. 16-18), in sup¬ 
port of which two cases, presently to be adverted to, 
are cited. This rule has seldom been applied by the 
Courts, being resorted to, if at all, only where the leg¬ 
islative intent cannot be discovered by the application 
of well-settled rules. The following apt statement in 
regard to the invoked rule is found in 25 R. C. L., 
Sec. 251, subject “Statutes:” 

“It has sometimes been stated as a rule of con¬ 
struction that where there is an irreconcilable con¬ 
flict between different provisions of a statute, that 
provision which is last in order of position will 
prevail as being the latest expression of legislative 
will. But there seems to be no substantial basis 
for such a rule; for, as all the provisions of an Act 
are adopted at the same time, there can be no 
priority in point of time because of their relative 
position. At any rate, the rule is very seldom ap¬ 
plicable; it is applicable only when there is an 
irreconcilable conflict between the different sec¬ 
tions of the same Act, and no reasonable construc¬ 
tion will harmonize the parts.” 

The same view was expressed by the Supreme Court 
in Iglehart vs. Iglehart, 204 U. S. 478, 51 L. Ed. 575, 
as follows: 

“The appellants assert that Section 669 is nulli¬ 
fied by Section 1023. They urge that the last sec¬ 
tion, being the last expression of the legislative 
will, and being inconsistent with Section 669, the 
last section must prevail. * * * This is not a 

case for the application of that doctrine, which is, 
in any event, very seldom applicable.” (Pp. 484, 
485.) 

The cases relied upon by appellant in the present 
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case, in support of the rule, are Alexander vs. Alexan¬ 
dria, 5 Cranch 1, at page 8, and Ware vs. Hylton, 3 
Dali. 199, 233, but an examination of these cases dis¬ 
closes that in neither of them did the Supreme Court 
apply that rule. In the first case, all that the Court 
said bearing at all upon the subject is the following 
(a part of which is quoted in appellant’s brief): 

“If in a subsequent clause of the same Act pro¬ 
visions are introduced which show the sense in 
which the legislature employed doubtful phrases 
previously used, that sense is to be adopted in con¬ 
struing those phrases. Consequently, if a subse¬ 
quent act on the same subject affords complete 
demonstration of the legislative sense of its own 
language, the rule which has been stated, requiring 
that the subsequent should be incorporated into the 
foregoing Act, is a direction to Courts in expound¬ 
ing the provisions of the law. ’ ’ 

The second case cited by appellant (Ware vs. Hyl¬ 
ton) involved a conflict between the enacting clause and 
the preamble, and what the Court said was: 

“If the words or effect and operation, of the 
enacting clause, are ambiguous or doubtful, such 
construction should be made as not to extend the 
provisions in the enacting clause, beyond the in¬ 
tention of the legislature, so clearly expressed in 
the preamble; but if the words in the enacting 
clause, in their nature, import, and common under¬ 
standing, are not ambiguous, but plain and clear, 
and their operation and effect certain, there is no 
room for construction.” (P. 233.) 

In further support of their contention that, because 
of the apparent conflict between the two sections here 
in question, Section 479a impliedly repeals the proviso 

i 
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of Section 445, the case of Callan vs. D. C., 16 App. 
D. C. 271, at p. 277, and other cases in this Court, are 
cited by appellant; but none of these cases are in point; 
and, furthermore, in all of them the conflict was be¬ 
tween statutes of different dates, while in the instant 
case there is no priority of enactment. 

In this connection the following quotation from 
United States vs. Mason, 33 App. D. C. 350, at page 354, 
which case involved an apparent conflict between an 
earlier and a later statute, is enlightening, not only as 
indicating the Court’s reluctance to apply the rule of 
implied repeal, except in clear cases, but also as it 
recognizes the rule for which appellee is here con¬ 
tending : 

“Repeals by implication are not favored, and 
it is also true that general and specific provisions, 
in apparent contradiction, whether in the same or 
different statutes, and without regard to priority 
of enactment, may subsist together, the specific 
qualifying and supplying exceptions to the general, 
unless there is something else to indicate that the 
later provision was intended to amend, or exclude 
the operation of, the other. Townsend vs. Little, 
109 U. S. 504, 512, 27 I*. Ed. 1012, 1015. The pur¬ 
poses of these two enactments—the earlier one 
specific and the later general—are so distinguish¬ 
able that it cannot necessarily be implied that the 
former was intended to be superseded, amended, 
or qualified by the other.” (Italics ours.) 

And in Sullivan vs. Goldman, 38 App. D. C. 319, this 
Court, quoting its opinion in an earlier case (U. S. vs. 
Sampson, 9 App. D. C. 419, 435), said: 

“It has been decided in many cases, and the 
principle is laid down as unquestionable in text¬ 
books of high authority, that a general statute 


without negative words will not repeal the par¬ 
ticular provisions of a former statute, unless 
the two Acts are irreconcilably inconsistent ” 
(P. 321.) (Italics ours.) 

As further indicating the reluctance of the Courts 
to imply a repeal even by a later statute, the following 
is quoted from the opinion of this Court in Morris vs. 
Hitchcock, 21 App. D. C. 565, at p. 591: 

“Whilst former statutes may be repealed, or an¬ 
nulled by implication through the enactment of 
subsequent legislation, the doctrine is not a fa¬ 
vored one, and, therefore, to work such repeal or 
annulment, the repugnancy between the one and 
the other, in relation to a particular subject-mat¬ 
ter, must be so clear as to admit of no other rea¬ 
sonable construction.” Citing Cope vs. Cope, 137 
U. S. 686. (Italics ours.) 

The instant case is controlled by decisions of this 
Court, and of the Supreme Court of the United States 
cited herein, and, therefore, except for the first quota¬ 
tion following—indicative of the generally accepted 
rule in such cases—appellee has deemed it unnecessary 
to prolong this discussion by citing other authorities. 

The rule applicable is that where there are two parts 
of a statute which are conflicting, one of which deals 
particularly with a subject, and the other refers to 
that subject but incidentally or in general terms, the 
former controls, regardless of which has the later place 
in the statute. 

“When one section of a statute treats specially 
and solely of a matter, that section prevails in ref¬ 
erence to that matter over other sections in which 
only incidental reference is made thereto; not be¬ 
cause one section has more force as a legislative 
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enactment than another, but because the legisla¬ 
tive mind having been in the one section directed 
to that particular matter, must be presumed to 
have there expressed its intention thereon rather 
than in other sections where its attention was 
turned to other things.” 25 R. C. L., Sec. 251, 
subject “Statutes,” citing Note to 6 Ann. Cases, 
861, for authorities in support. 

In U. S. vs. Chase, 135 U. S. 255, 260, 34 L. Ed. 117, 
119, the Court said: 

“It is an old and familiar rule, that, where there 
is, in the same statute, a particular enactment, 
and also a general one, ivhich, in its most compre¬ 
hensive sense, would include what is embraced in 
the former, the particular enactment must be 
operative, and the general enactment must be taken 
to affect only such cases within its general lan¬ 
guage as are not within the provisions of the par¬ 
ticular enactment. This rule applies wherever an 
Act contains general provisions and also special 
ones upon a subject, ivhich, standing alone, the 
general provisions would include.” (Italics ours.) 

In Atkins vs. The Fiber Disintegrating Co., 18 Wall. 
272, 302, 21 L. Ed. 841, 844, the Court said: 

“The general language found in one place, may 
be restricted in its effect to the particular ex¬ 
pressions employed in another, if such, upon a 
careful examination of the subject, appears to have 
been the intent of the enactment.” 

In Pollard vs. Bailey, 20 Wall. 520, 525, 22 L. Ed. 
376, 378, it was said: 

“The whole statute must be examined. Single 
sentences and single provisions are not to be se¬ 
lected and construed by themselves, but the whole 
must be taken together.” 
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Under settled rules, the proviso of Section 445 could 
not be read out of the statute so long as it was possible 
by any reasonable interpretation of Section 479a to 
reconcile the two. It is believed that no case can be 
found where the Courts have resorted to such extreme 
measures as to wholly disregard a specific provision 
like this to give effect to such general language as is 
contained in Section 479a—certainly no case that would 
be entitled to weight in view of the authorities upon 
which appellee is here relying. It is always the duty 
of the Courts to so construe a statute “as to make all 
parts harmonize, if possible, and give meaning to 
each.” Market Co. vs. Hoffman, 101 U. S. 112, 115, 
25 L. Ed. 782. “No sentence, phrase or word may be 
disregarded if it is reasonably possible to give it 
value.” Brotherhood of R. Trainmen vs. Graves, 48 
App. D. C. 151, at p. 154. 

As this Court said in Rudolph vs. U. S. ex rel. Gil- 
lott, 37 App. D. C. 455, at p. 460: 

“In the construction of a statute, it is the duty 
of the Courts to consider the whole, and, if rea¬ 
sonably possible, to reconcile one part with an¬ 
other, so that due effect may be given to each.” 
(Italics ours.) 

In Townsend vs. Little, 109 U. S. 504, 512, 27 L. Ed. 
1012, 1015, the Supreme Court affirmed a judgment in 
favor of defendant in a bill in equity filed by appellant 
claiming title to certain land in the then Territory of 
Utah. The case involved the construction of two stat¬ 
utes of the Territory, one a general statute requiring 
all deeds to be witnessed by two persons, and the other 
a statute dealing with conveyances of particular lands, 
which contained no requirement for witnesses. In dis¬ 
posing of the question, the Court said: 


16 


“The appellant contends, however, that, as the 
deed, executed by the Mayor of Salt Lake City to 
Townsend, was without witnesses as required by 
the general law of the Territory, it did not convey 
the legal title. But the Act of the Territorial 
Legislature, providing for the conveyance to occu¬ 
pants, by the Mayor, of lands included in the town 
site, did not require witnesses to his deed. It 
merely directed that ‘deeds of conveyance for the 
same shall be executed by the Mayor of the city 
or town under the seal of the corporation.* Ac¬ 
cording to the icell-settled rule, that general and 
specific provisions, in apparent contradiction, 
whether in the same or different statutes and ivith- 
out regard to priority of enactment, may subsist 
together, the specific qualifying and supplying ex¬ 
ceptions to the general, this provision for the 
execution of a particular class of deeds is not con¬ 
trolled by the law of the Territory requiring deeds 
generally to be executed with two witnesses. 
Pease vs. Whitney, 5 Mass. 380; Nichols vs. Ber¬ 
tram, 3 Pick. 342; State vs. Perrysburg, 14 Ohio 
St. 472; London, etc., Railway, vs. Wandsworth 
Board of Works, L. R. C. P. 185; Bishop on the 
Written Laws, Sec. 112a. The deed of the Mayor 
to Townsend having been executed in conformity 
with the special Act, was, therefore, valid and 
effectual to convey the legal title.” (Italics ours.) 

In Mutual Life Insurance Company vs. Hill, 193 
U. S. 551, 558, 48 L. Ed. 788, 793, Mr. Justice Brewer 
states the rule applicable in such cases as the present, 
whether it be a contract or statute which is involved, 
as follows: 

“The ordinary rule in respect to the construc¬ 
tion of contracts is this: That where there are two 
clauses in any respect conflicting, that which is 
specially directed to a particular matter controls 
in respect thereto over one which is general in its 
terms, although within its general terms the par¬ 
ticular may be included. Because, when the par- 
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ties express themselves in reference to a particular 
matter, the attention is directed to that, and it 
must be assumed that it expresses their intent; 
whereas a reference to some general matter, within 
which the particular may be included, does not 
necessarily indicate that the parties had the par¬ 
ticular matter in thought * * *. The special 

controlled the general; that which must have been 
in the minds of the contracting parties controls 
that which may not have been, although included 
within the language of the latter stipulation. 
This is the general rule in the construction 
of all documents—contracts as well as statutes.” 
(Italics ours.) 

And in another case, involving the interpretation of 
a statute (McKee vs. U. S., 164 U. S. 287, 294, 41 L. 
Ed. 437, 440), the Court applied the same rule and 
concluded: 

‘ ‘ That the general language of the last clause of 
Section 4 should not be held to include the class 
of owners of land mentioned in the first clause of 
the same section, for whose case special provision 
was therein made.” 

In Kepner vs. U. S., 195 U. S. 100, 125, 49 L. Ed. 
114, 123, the Court said: 

‘‘ It is a well-settled principle of construction 
that specific terms covering the given subject- 
matter will prevail over general language of the 
same or another statute which might otherwise 
prove controlling.” 

In Lowndes vs. Trustees, Town of Huntington, 153 
U. S. 1, 22, 38 L. Ed. 615, 621, the Court declared the 
rule here invoked as follows: 
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“It is also a rule of construction that when one 
section of a statute treats specially and solely of a 
matter, that section prevails in reference to that 
matter over other sections in which only incidental 
reference is made thereto. Not because one sec¬ 
tion has more force as a legislative enactment 
than another, but because the legislative mind hav¬ 
ing been, in the one section, directed to this matter 
must be presumed to have there expressed its in¬ 
tention thereon rather than in other sections where 
its attention was turned to other things / 1 (Italics 
ours.) 

In New Lamp Chimney Co. vs. Ansonia Brass and 
Copper Co., 91 U. S. 656, 663, 23 L. Ed. 336, 339, the 
facts were that plaintiff had proved its claim against 
defendant, a commercial corporation, in a voluntary 
bankruptcy proceeding and had received a dividend 
thereon. Afterwards it brought this suit for the bal¬ 
ance and obtained judgment. It was contended by ap¬ 
pellant (defendant below) that under Section 21 of the 
Bankruptcy Act then in force plaintiff had, by proving 
its claim in bankruptcy, waived all right of action 
against defendant. Said section provided in substance 
that no creditor proving his claim should be allowed to 
maintain his suit at law or in equity therefor against 
the bankrupt, but should be deemed to have waived all 
right of action. (14 Stat. 526.) The 37th section of 
the same Act, however, providing for bankruptcy pro¬ 
ceedings both by and against such corporations, con¬ 
tained a provision that no discharge should be granted 
to any such corporation, or to any officer or member 
thereof. There were, therefore, as in the present case, 
two sections which, if read literally, were repugnant to 
each other. In affirming the judgment for the plaintiffs 
the Supreme Court applied the rule here relied upon, 
and said: 
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4 ‘Words and phrases are often found in differ¬ 
ent provisions of the same statute, which, if taken 
literally, without any qualification, would be incon¬ 
sistent and sometimes repugnant, when, by a rea¬ 
sonable interpretation—as by qualifying both, or 
by restricting one and giving to the other a liberal 
construction—all become harmonious, and the 
whole difficulty disappears; and in such a case the 
rule is, that repugnancy should, if practicable, be 
avoided; and that, if the natural import of the 
words contained in the respective provisions tends 
to establish such a result, the case is one where a 
resort may be had to construction for the purpose 
of reconciling the inconsistency, unless it appears 
that the difficulty cannot be overcome without doing 
violence to the language of the lawmaker. Sec¬ 
tion 21, if taken literally, would require that the 
whole claim of every creditor proving his claim, 
who is included within its operation, should be for¬ 
ever discharged.’ ’ 

And, after discussion of the question, the Court con¬ 
cludes that the general language of Section 21 must be 
limited by the specific provisions of Section 37. 

The case of Iglehart vs. Iglehart, 204 U. S. 478, 51 
L. Ed. 575, affirming this Honorable Court (26 App. 
D. C. 209), is directly in point. It was there contended 
by appellant, as is argued by appellant here (Applts. 
Brief, p. 17), “that subsequent provisions prevail over 
prior ones of the same statute.” That case, like this, 
involved the construction of two section of the Code of 
^ the District of Columbia, viz., Sections 669 and 1023. 
The following is quoted from the opinion of the Su¬ 
preme Court: 

“The first inquiry is in regard to the law exist¬ 
ing in the District of Columbia upon the subject of 
trusts of this nature. There are two sections of 
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the Code of the District of Columbia (Secs. 669 
and 1023 131 Stat. at L. 1295 and 1351, Chap. 
854]) which are involved in the question before us. 
Section 669 (Subchapter 6, relating to ‘Cemetery 
Associations,’ of Chapter 18, relating to ‘Corpora¬ 
tions’) provides in substance that it shall be law¬ 
ful for cemetery associations incorporated under 
the laws of the District to take and hold any grant, 
etc., upon trust, to apply the income thereof under 
the direction of the association for the embellish¬ 
ment, preservation, renewal, or repair of any ceme¬ 
tery lot or any tomb or monument or other 
structure thereon, according to the terms of such 
grant; and the Supreme Court of the District is 
given the power and jurisdiction to compel the 
due performance of such trusts, or any of them, 
upon a bill filed by the proprietor of any lot in 
such cemetery for that purpose. Section 1023 
(Subchapter 1 of Chapter 24, relating to ‘Estates’) 
provides that, except in the case of gifts or devises 
to charitable uses, every future estate, whether of 
freehold or leasehold, whether by way of re¬ 
mainder or without a precedent estate, and 
whether vested or contingent, shall be void in its 
creation, which suspends the absolute power of 
alienation of the property, so that there shall be no 
person or persons in being by whom an absolute 
fee in the same, in possession, can be conveyed, 
for a longer period than during the continuance 
of not more than one or more lives in being and 
twenty-one years thereafter. The provisions of 
the sections are (at the end of the subchapter) 
made applicable to personal property generally, 
except where, from the nature of the property, 
they are inapplicable. 

“The. appellants assert that Section 669 is ► 
nullified by Section 1023. They urge that the last 
section , being the last expression of the legislative 
will y and being inconsistent with Section 669, the 
last section must prevail. This, although Section 
669 makes special provision in regard to trusts of 
this nature and permits their creation, yet, be- 
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cause the latter section does not in terms make 
exception of the trusts provided for in the earlier 
section, these trusts, it is urged, are thereby pro¬ 
hibited. 

“This is not a case for the application of that 
doctrine, which is, in any event, very seldom ap¬ 
plicable. The true rule is to harmonize the whole 
Code, if possible, and to that end the letter of any 
particular section may sometimes be disregarded 
in order to accomplish the plain intention of the 
legislature. Effect must be given to all the lan¬ 
guage employed, and inconsistent expressions are 
to be harmonized to reach the real intent of the 
legislature. Petri vs. Commercial Nat. Bank, 142 
U. S. 644, 650, 35 L. Ed. 1144, 1146, 12 Sup. Ct. 
Rep. 325; Bernier vs. Bernier, 147 U. S. 242, 246, 
37 L. Ed. 152, 154, 13 Sup. Ct. Rep. 244; Groff 
vs. Miller, 20 App. D. C. 353, 357. These two sec¬ 
tions can be easily harmonized, and the undoubted 
intention of the legislature be thus carried out, by 
considering the latter section as applying to cases 
other than those specially provided for in Section 
669. That section must be regarded as in full 
force.” (Pp. 483-485.) (Italics ours.) 

So here, appellee submits that Section 445 and Sec¬ 
tion 479a can be easily harmonized, by considering the 
latter section as applying to bonds other than those 
specially provided for in Section 445; and that that 
section (445) must be regarded as in full force. 

The rule that a particular provision of a statute 
overrides a general provision in conflict therewith, has 
been very many times applied by the Supreme Court 
in cases involving the construction of revenue laws. 
Homer vs. The Collector, 1 Wall. 486, 17 L. Ed. 688; 
Reiche vs. Smythe, 13 Wall. 162, 20 L. Ed. 566; Smythe 
vs. Fiske, 23 Wall. 374, 23 L. Ed. 47; Movius vs. Arthur, 
95 U. S. 144, 24 L. Ed. 420; Arthur vs. Lahey, 96 
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U. S. 112, 24 L. Ed. 766; Arthur vs. Stephani, 96 U. S. 
125, 24 L. Ed. 771; Arthur vs. Rheims, 96 U. S. 143, 
24 L. Ed. 813; Vietor vs. Arthur, 104 U. S. 498, 26 L. 
Ed. 633; Robertson vs. Glendenning, 132 U. S. 158, 
33 L. Ed. 298; Seeberger vs. Cahn, 137 U. S. 95, 34 L. 
Ed. 599; American Net, etc., Co., vs. Worthington, 
141 U. S. 468, 35 L. Ed. 821; Bogle vs. Magone, 152 
U. S. 623, 38 L. Ed. 574; Chew King Lung vs. Wise, 
176 U. S. 156, 44 L. Ed. 412. 

Upon the authority of the cases hereinbefore cited, 
it is respectfully submitted that the Court below cor¬ 
rectly interpreted the Act of April 19, 1920, as requir¬ 
ing bonds in attachment to conform to Section 445 
instead of Section 479a, and properly overruled the 
motion of appellant to quash the attachments issued 
herein; and that the order appealed from should, there¬ 
fore, be affirmed. 
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